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NOTICES 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(FCX3  64-611] 

APPLICABILITY  OF  THE  FAIRNESS 
DOCTRINE  IN  THE  HANDUNG  OF 
CONTROVERSIAL  ISSUES  OF  PUBLIC 
IMPORTANCE 

Part  I — Introduction 

It  is  the  purpose  of  this  Public  Notice 
to  advise  broadcast  licensees  and  mem¬ 
bers  of  the  public  of  the  rights,  obliga¬ 
tions,  and  responsibilites  of  such  li¬ 
censees  under  the  Commission’s  *‘fair- 
ness  doctrine”,  which  is  applicable  in  any 
case  in  which  broadcast  facilities  are 
used  for  the  discussion  of  a  controversial 
issue  of  public  importance.  For  this  pur¬ 
pose,  we  have  set  out  a  digest  of  the  Com¬ 
mission’s  interpretative  rulings  on  the 
fairness  doctrine.  This  Notice  will  be  re¬ 
vised  at  appropriate  intervals  to  reflect 
new  rulings  in  this  area.  In  this  way, 
we  hope  to  keep  the  broadcaster  and  the 
public  informed  of  pertinent  Commission 
determinations  on  the  fairness  doctrine, 
and  thus  reduce  the  number  of  these 
cases  required  to  be  referred  to  the  Com¬ 
mission  for  resolution.  Before  turning 
to  the  digest  of  the  rulings,  we  believe 
some  brief  introductory  discussion  of  the 
fairness  doctrine  is  desirable. 

The  basic  administrative  action  with 
respect  to  the  fairness  doctrine  was  taken 
in  the  Commission’s  1949  Report,  Edi¬ 
torializing  by  Broadcast  Licensees,  13 
PCC  1246;  Vol.  1,  Part  3,  R.R.  91-201.‘ 
’This  report  is  attached  hereto  because  it 
still  constitutes  the  Commission’s  basic 
policy  in  this  fleld.* 

Congress  recognized  this  policy  in  1959. 
In  amending  Section  315  so  as  to  ex¬ 
empt  appearances  by  legally  qualifled 
candidates  on  certain  news-t3^  pro¬ 
grams  from  the  ’’equal  opportunities” 
provision,  it  was  stated  in  the  statute 
that  such  action  should  not  be  construed 
as  relieving  broadcasters  *  from 
the  obligation  imposed  upon  them  under 
this  Act  to  cq?erate  in  the  public  interest 
and  to  afford  reasonable  opportunity  for 
the  discussion  of  conflict^  views  on 
issues  of  public  importance”  (Public  Law 
86-274,  approved  September  14,  1959,  73 
Stat.  557)  .*  The  legislative  history  *  es- 


^  Citations  in  “RJEl."  refer  to  Pike  &  Fischer, 
Radio  Regulations.  The  above  report  thus 
deeds  not  only  with  the  question  of  editoried- 
Izing  but  also  the  requirements  of  the  fair¬ 
ness  doctrine. 

*The  report  (par.  6)  also  points  up  the 
responsibility  of  broadcsist  licensees  to  devote 
a  reasonable  amount  of  their  broadcast  time 
to  the  presentation  of  programs  dealing  with 
the  discussion  of  controversial  issues  of  pub¬ 
lic  Importance.  See  Appendix  A. 

*The  full  statement  in  Section  316(a) 
reads  as  follows:  “Nothing  in  the  foregoing 
sentence  (i.e.,  exemption  from  equal  time 
requirements  for  news-type  programs]  shall 
be  construed  as  relieving  broadcasters,  in 
connection  with  the  presentation  of  news¬ 
casts.  news  interviews,  news  docTimentaries, 
and  on-the-spot  coverage  of  news  events, 
from  the  obligation  imposed  upon  them  un¬ 
der  this  chapter  to  operate  in  the  public  in¬ 
terest  and  to  afford  reEw>nable  opportunity 
for  the  discussion  of  conflicting  views  on 
Issues  of  pubUo  importance.** 

*  See  Appendix  B. 


tablishes  that  this  provision  ”is  a  restate¬ 
ment  of  the  basic  policy  of  the  ’standard 
of  fairness’  which  is  imposed  on  broad¬ 
casters  under  the  Communications  Act 
of  1934”  (H.  Rept.  No.  1069,  86th  Cong.. 
1st  Sess.,  p.  5) . 

While  Section  315  thus  ^mobodies  both 
the  ’’equal  opportunities”  requirement 
and  the  fairness  doctrine,  they  apply  to 
different  situations  and  in  different  wasni. 
The  ’’equal  opportunities”  requirement 
relates  solely  to  use  of  broadcast  facili¬ 
ties  by  candidates  for  public  office.  With 
certain  exceptions  involving  specifled 
news-t3rpe  programs,  the  law  provides 
that  if  a  licensee  pennlts  a  person  who 
is  a  legally  qualifled  candidate  for  public 
office  to  use  a  broadcast  station,  he  shall 
afford  equal  opportunities  to  all  other 
such  candidates  for  that  office  in  the 
use  of  the  station.  The  Commission’s 
Public  Notice  on  Use  of  Broadcast  Fa¬ 
cilities  by  Candidates  for  Public  Office, 
27  Fed.  Reg.  10063  (October  12.  1962), 
should  be  consulted  with  respect  to 
’’equal  opportunities”  questions  involv¬ 
ing  political  candidates. 

The  fairness  doctrine  deals  with  the 
broader  question  of  affording  reasonable 
opportunity  for  the  presentation  of  con¬ 
trasting  viewpoints  on  controversial  is¬ 
sues  of  public  importance.  Generally 
speaking,  it  does  not  apply  with  the 
precision  eff  the  ’’equal  opportunities” 
requirement.  Rather,  the  licensee,  in 
applsdng  the  fairness  doctrine,  is  called 
upon  to  make  reasonable  judgments  in 
good  faith  on  the  facts  of  each  situa¬ 
tion — as  to  whether  a  controversial  is¬ 
sue  of  public  importance  is  involved,  as 
to  what  viewpoints  have  been  or  should 
be  presented,  as  to  the  format  and 
spokesmen  to  present  the  viewpoints,  and 
all  the  other  facets  of  such  programming. 
See  par.  9,  Editorializing  Report.  In 
passing  on  any  complaint  in  this  area, 
the  Commission’s  role  is  not  to  substi¬ 
tute  its  judgment  for  that  of  the  licens¬ 
ee  as  to  any  of  the  above  programming 
decisions,  but  rather  to  determine 
whether  the  licensee  can  be  said  to  have 
acted  reasonably  and  in  good  faith. 
There  is  thus  room  for  considerably  more 
discretion  on  the  part  of  the  licensee  un¬ 
der  the  fairness  doctrine  than  under  the 
’’equal  opportunities”  requirement. 

INTRRPRKTATIVS  RULINGS — COMMISSION 
PROCEDURE 

We  set  forth  below  a  digest  of  the 
Commission’s  rulings  on  the  fairness 
doctrine.  References,  with  citations,  to 
the  Commission’s  decisions  or  rulings  are 
made  so  that  the  researcher  may,  if  he 
desires,  review  the  complete  text  of  the 
Commission’s  ruling.  Copies  of  rulings 
may  be  found  in  a  ’’Fairness  Doctrine” 
folder  kept  in  the  Commission’s  Refer¬ 
ence  Room. 

In  an  area  such  as  the  fairness  doc¬ 
trine,  the  Commission’s  rulings  are  nec¬ 
essarily  based  upon  the  facts  of  the 
particular  case  presented,  and  thus  a 
variation  in  facts  might  call  for  a  differ¬ 
ent  or  revised  ruling.  We  therefore  urge 
that  interested  persons,  in  stud3dng  the 
rulings  for  guidance,  look  not  only  to  the 
language  of  the  ruling  but  the  specific 
factual  context  in  which  it  was  made. 

It  is  our  hope,  as  stated,  that  this 
Notice  will  reduce  significant]^  the  num¬ 


ber  of  fairness  complaints  made  to  the 
Commission.  Where  complaint  is  made' 
to  the  Commission,  the  Commission  ex¬ 
pects  a  complainant  to  submit  specific  in¬ 
formation  indicating  (1)  the  particular 
station  involved;  (2)  the  particular  issue 
of  a  controversi^  nature  discussed  over 
the  air;  (3)  the  date  and  time  when  the 
program  was  carried;  (4)  the  basis  for 
the  claim  that  the  station  has  presented 
only  one  side  of  the  question;  and  (5) 
whether  the  station  had  afforded,  or  has 
plans  to  afford,  an  opportunity  for  the 
presentation  of  contrasting  viewpoints.'^ 
(Lar  Daly,  19  RJl.  1104,  March  24.  1960; 
cf.  Cullman  Bctg.  Co.,  FCC  63-849,  Sept. 
18, 1963.) 

If  the  Commission  determines  that  the 
complaint  sets  forth  sufficient  facts  to 
warrant  further  consideration,  it  will 
promptly  advise  the  licensee  of  the  com¬ 
plaint  and  request  the  licensee’s  com¬ 
ments  on  the  matter.  Full  opportunity 
is  given  to  the  licensee  to  set  out  all  pro¬ 
grams  which  he  has  presented,  or  plans 
to  present,  with  respect  to  the  issue  in 
question  during  an  appropriate  time 
period.  Unless  additional  information 
is  sought  from  either  the  complainant 
or  the  licensee,  the  matter  is  then  usually 
disposed  of  by  Commission  action. 
(Letter  of  September  18,  1963  to  Honor¬ 
able  Oren  Harris,  FCC  63-851.) 

Finally,  we  repeat  what  we  stated  in 
our  1949  Report: 

*  *  *  It  Is  this  right  of  the  public  to  be 
iufonned,  rather  than  any  right  on  the  part 
of  the  Government,  any  broadcast  licensee  or 
any  individual  member  of  the  public  to 
broadcast  his  own  particular  views  on  any 
matter,  which  is  the  foundation  stone  of  the 
American  system  of  broadcasting. 

Fart  n — Commission  Rulings 

A.  Controversial  Issue  of  Public 
Importance. 

1.  Civil  rights  as  controversial  issue. 
In  response  to  a  Commission  inquiry,  a 
station  advised  the  Commission,  in  a 
letter  dated  March  6,  1950,  that  it  had 
broadcast  editorial  programs  in  support 
of  a  National  Fair  Emploirment  Practices 
Commission  on  January  15-17,  1950,  and 
that  it  had  taken  no  affirmative  steps  to 
encourage  and  implement  the  presenta¬ 
tion  of  points  of  view  with  respect  to 
these  matters  which  differed  from  the 
point  of  view  expressed  by  the  station. 

Ruling.  The  establishment  of  a  Na¬ 
tional  Fair  Employment  Practices  Com- 
mission  constitutes  a  controversial 
question  of  public  importance  so  as  to 
impose  upon  the  licensee  the  affirmative 
duty  to  aid  and  encourage  the  broadcast 
of  opposing  views.  It  is  a  matter  of 
common  knowledge  that  the  establish¬ 
ment  of  a  National  Fsdr  Employment 
Practices  Commission  is  a  subject  that 
has  been  actively  controverted  by  mem¬ 
bers  of  the  public  and  by  members  of 
the  Congress  of  the  United  States  and 
that  in  the  course  of  that  controversy 
numerous  differing  views  have  b^n 
espoused.  The  broadcast  by  the  station 
of  a  relatively  large  number  of  programs 
relating  to  this  matter  over  a  period  of 
three  days  indicates  an  awareness  of  its 


®  The  complainant  can  usuaUy  obtain  this 
information  by  communicatli]^  with  the 
station. 
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Importance  and  raises  tiie  assumptloa 
that  at  least  one  at  the  purposes  of  ttie 
broadcasts  was  to  infioenee  pvdMIle 
opinion.  In  our  report  In  the  Matter  of 
Editoriahainc  by  Broadcast  licensees, 
we  stated  that: 

•  •  •  In  appraising  tiM  record  of  a  station 
In  presenting  programs  concerning  a  con¬ 
troversial  bin  p^dlng  before  the  Congress 
of  the  TTnited  States,  If  the  record  disclosed 
that  the  licensee  had  permitted  only  advo¬ 
cates  of  the  bin’s  enactment  to  utilize  its 
fscilitles  to  the  exdluslon  of  its  opponents, 
it  is  clear  that  no  Independent  aj^alsal  of 
the  bin’s  merits  by  the  Ck}mmlsBlon  would 
be  required  to  reach  a  determination  that 
the  licensee  had  misconstrued  its  duties  and 
obligations  as  a  person  licensed  to  serve  the 
public  Interest. 

In  light  of  the  foregoing  the  conduct 
of  the  licensee  was  not  in  accord  with 
the  principles  set  forth  In  the  report. 
(New  Broadcasting  Co.  (WLIB) ,  6  R Jt. 
258,  April  12,  1950.) 

2.  Political  spot  announcements.  In 
an  election  an  attempt  was  made  to  pro¬ 
mote  campaign  contributions  to  the 
candidates  of  the  two  major  parties 
through  the  use  of  spot  announcements 
on  broadcast  stations.  Certain  broad¬ 
cast  stations  raised  the  question  whether 
the  airing  of  such  announcements  im¬ 
posed  an  obligation  imder  Section  315  of 
the  Act  and/or  the  fairness  doctrine  to 
broadcast  such  special  announcements 
for  all  candidates  nmning  for  a  particu¬ 
lar  office  in  a  given  election. 

Ruling.  The  “equal  opportunities” 
provision  of  Section  315  aimlies  only  to 
uses  by  candidates  and  not  to  those 
speaking  in  behalf  of  or  against  candi¬ 
dates.  Since  the  above  announcements 
did  not  contemplate  the  appearance  of 
a  candidate,  the  “equal  opportunities” 
provision  of  Section  315  would  not  be 
applicable.  The  fairness  doctrine  is, 
however,  applicable.  (Letter  to  Law¬ 
rence  M.  C.  Smith,  PCC  63-358,  25  ILR. 
291.  April  17,  1963.)  See  Ruling  No.  13. 

3.  Reports  to  the  People’*.  The  com¬ 
plaint  of  the  Chairman  of  the  Demo¬ 
cratic  State  Committee  of  New  York  al¬ 
leged  that  an  address  by  Governor  Dewey 
over  the  facilities  of  the  stations  affili¬ 
ated  with  the  CBS  network  on  May  2, 
1949,  entitled  “A  R^wrt  to  the  People 
of  New  York  State.”  was  political  in  na¬ 
ture  and  contained  statements  of  a  ccm- 
troversial  nature.  The  CBS  reply  stated, 
in  substance,  that  it  was  necessary  to 
distinguish  between  the  r^x>rts  made  by 
holders  of  office  to  the  pe(H>le  whom  they 
represented  and  the  partisan  political 
activities  of  the  individuals  heading 
office. 

Ruling.  The  Commission  recognizes 
that  public  officials  may  be  permitted  to 
utilize  radio  facilities  to  report  on  their 
stewardship  to  the  people  and  that  “the 
mere  claim  that  ttie  subject  is  political 
does  not  automatically  require  that  the 
opposite  political  party  be  given  equal 
facilities  for  a  reply.”  On  the  other 
hand,  it  is  appeu’ent  that  so-called  re- 
Wrts  to  the  people  may  constitute  at¬ 
tacks  on  the  opposite  political  party 
or  may  be  a  discussion  of  a  public  con- 
tooversial  issue.  Consistent  with  the 
news  expressed  by  the  Commission  in  the 


Bditorializiiig  Report,  it  is  dear  that  the 
dxaracterizatian  of  a  particular  program 
as  a  report  to  the  people  does  oot  heces^ 
sarily  establish  such  a  program  as  non.- 
controversial  in  nature  so  as  to  anroid 
the  requirement  of  affording  ttOK  for  the 
expression  of  opposing  views,  m  that 
Report,  we  stated  ***  •  *  that  there  can 
be  no  one  aH  embracing  formtila  which 
licaxsees  can  hope  to  apply  to  insure 
the  fair  and  balanced  presentation  of  aH 
public  issues  *  *  *.  The  licensee  wdl  in 
each  instance  be  called  upcm  to  exercise 
his  best  judgment  and  good  sense  in  de¬ 
termining  what  subjects  should  be  con¬ 
sidered,  the  particular  format  of  the  pro¬ 
grams  to  be  devoted  to  each  subject,  the 
different  shades  of  opinion  to  be  pre¬ 
sented,  and  the  spokesmen  for  each  point 
of  view.”  The  duty  of  the  licensee  to 
make  time  available  for  the  expression 
of  differing  views  is  invoked  where  the 
^acts  and  circumstances  in  each  case  in¬ 
dicate  an  area  of  controversy  and  differ¬ 
ences  of  (pinion  where  the  subject  mat¬ 
ter  is  of  public  importance.  In  the  light 
of  the  foregoing,  the  Commission  con¬ 
cludes  that  “it  does  not  appear  that  there 
has  been  the  abuse  of  judgment  on  the 
part  of  EC7BS1  such  as  to  warrant  hold¬ 
ing  a  hearing  on  its  applications  for 
renewal  of  license.'^  (Paul  E.  Fitzpat¬ 
rick,  6  RJt.  543,  July  21,  1949;  (see  also, 
California  D^ocratic  State  Central 
Committee.  Public  Notice  96873,  20  RJL 
867.869,  October  31, 1960.) ) 

4.  Controversial  issue  within  service 
area.  A  station  broadcast  a  statement 
by  the  President  of  CBS  opposing  pay 
TV;  two  newcasts  containing  the  views 
of  a  Senator  opposed  to  pay  TV;  one 
newscast  reporting  the  introduction  by  a 
Congressman  of  an  anti-pay  TV  bill;  a 
half-hour  network  program  on  pay  TV 
in  which  both  sides  were  represented, 
followed  by  a  ten-minute  film  (dip  of  a 
Senator  opposing  pay  TV;  a  half-hour 
program  in  which  a  known  oppmient  of 
pay  TV  was  interviewed  by  interroga¬ 
tors  whose  questions  in  some  instances 
indicated  an  opinion  by  the  questioner 
favorable  to  pay  TV.  In  a  hearing  upon 
the  station’s  application  for  modification 
of  its  ccHistmction  permit,  an  issue  was 
raised  whether  the  station  had  complied 
with  the  requirements  of  the  fairness 
do(d7ine.  The  licensee  stated  that  while 
nationally  pay  TV  was  “certainly”  a  con¬ 
troversial  issue,  it  regarded  pay  TV  as  a 
local  controversial  issue  only  to  a  very 
limited  extent  in  its  service  area,  and 
therefore  it  was  under  no  obligation  to 
take  the  initiative  to  present  the  views 
of  achrocates  of  pay  TV. 

Ruling.  The  station’s  handling  of  the 
pay  TV  question  was  improper.  It  could 
be  inferred  that  the  station’s  ssonpathies 
with  the  opposition  to  pay  TV  made  it 
less  than  a  vigorous  searcher  for  advo¬ 
cates  of  subscription  television.  The  sta¬ 
tion  evidently  thought  the  subject  of  suf¬ 
ficient  general  interest  (beyond  its  own 
concern  in  the  matter)  to  devote  broad¬ 
cast  time  to  it,  and  even  to  preempt  part 
(^  a  lQ(ud  program  to  present  the  views 
of  the  Senator  in  opposition  to  pay  TV 
immediately  after  the  balanced  network 
discussion  program,  with  the  apparait 
design  of  neutralizW  any  possible  pub¬ 


lic  sympathy  for  pay  TV  whl(dr  might 
have  arisen  from  the  preceding  network 
f onHo.  The  anti-pay  TV  side  was  rep¬ 
resented  to  a  greider  extent  on  the  sta¬ 
tion  than  the  other,  though  it  cannot  be 
said  that  the  station  choked  off  the  ex¬ 
pression  of  all  views  inimical  to  its  in¬ 
terest.  A  licensee  cannot  excuse  a  one¬ 
sided  iHresentaticm  on  the  basis  that  the 
s«d>ject  matter  was  not  controversial  in 
its  ser^e  area,  for  it  is  only  through  a 
fair  presentation  of  all  facts  and  argu¬ 
ments  on  a  particular  question  that  pub¬ 
lic  (pinion  can  properly  develop.  (In  re 
The  ^?artan  Radiocasting  Co.,  33  F.CXC., 
765,  771,  794-795,  802-883,  November  21, 
1962.) 

5.  Substance  of  broadcast.  A  niuhber 
of  stations  broadcast  a  pn}gram  entitled 
“Living  Should  Be  Fun”,  featuring  a  nu¬ 
tritionist  giving  comment  and  advice  on 
diet  and  health.  Ccxnplaint  was  made 
that  the  program  presented  only  one  tide 
of  controversial  issues  of  public  impor¬ 
tance.  Several  licensees  contended  that 
a  program  dealing  with  the  desirability 
of  good  health  and  nutritious  diet  shoidd 
not  be  placed  in  the  category  of  discus¬ 
sion  of  controversial  issues. 

Ruling.  The  Commission  cannot  agree 
that  the  program  consisted  merely  of  the 
discussion  of  the  desirabtiity  at  good 
health  and  nutritious  diet.  Anyone  who 
listened  to  the  program  regularly — and 
station  Hemsees  have  the  obligation  to 
know  what  is  being  broadcast  over  their 
facilities — should  have  been  aware  that 
at  times  controversial  issues  of  public 
importance  were  discussed.  In  discus¬ 
sing  such  subjects  as  the  fluoridation  at 
water,  the  value  of  krebiozen  in  the  treat¬ 
ment  of  cancer,  the  nutritive  qualities  at 
white  bread,  and  the  use  of  high  potency 
vitamins  without  medical  advice,  the  nu¬ 
tritionist  emidiasized  the  fact  that  his 
views  were  opposed  to  many  autiiorities 
in  these  fields,  and  on  occations  on  the 
air,  he  invited  those  with  opposing  view¬ 
points  to  present  such  viewpoints  on  his 
program.  A  licensee  who  did  not  rec¬ 
ognize  the  applicability  of  the  fairness 
doctrine  failed  in  the  performance  of  his 
obligations  to  the  public.  (Report  on 
“Living  Should  be  Pun”  Inqiakry,  33 
P.C.C.  101,  107,  23  KM.  1599,  1606,  July 
18, 1962.> 

6.  Substance  of  broadcast.  A  station 
broadcast  a  program  entitled  “Conmni- 
nist  Encirclement”  in  which  the  foUow- 
ii^  matters,  among  others,  were  dis¬ 
cussed:  socialist  forms  at  government 
were  viewed  as  a  transitory  form  of  gov¬ 
ernment  leading  eventually  to  commun¬ 
ism;  it  was  asserted  that  this  country’s 
continuing  foreign  policy  in  the  Far  East 
and  Latin  America,  the  alleged  infiltra¬ 
tion  of  our  government  by  commiinists, 
and  the  alleged  moral  weakening  in  our 
homes,  schools  and  churches  have  all 
contributed  to  the  advance  of  intmia- 
tional  communism.  In  response  to  com¬ 
plaints  alleging  one-sided  presentation  of 
these  issues,  the  licensee  stated  that  since 
it  did  not  Imow  of  the  existmee  of  any 
communist  (nrganizations  or  communists 
in  its  community,  it  was  unable  to  afford 
opportunity  to  those  who  might  wish  to 
present  opposing  views. 

RuUng.  In  situations  of  this  kind,  it 
was  not  and  is  not  the  Commission’s  in- 
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tention  to  reqiiire  licensees  to  make  time 
available  to  communists  or  the  commu¬ 
nist  viewpoint.  But  the  matters  listed 
above  raise  controversial  issues  of  public 
importance  on  which  persons  other  than 
communists  hold  contrasting  views. 
Hiere  are  responsible  contrasting  view¬ 
points  on  the  most  effective  methods  of 
combatting  communism  and  communist 
infiltration.  Broadcast  of  proposals  sup¬ 
porting  only  one  method  raises  the  ques¬ 
tion  whether  reasonable  opportunity  has 
been  afforded  for  the  expression  of  con¬ 
trasting  viewpoints.  (Letter  to  Tri-State 
BroctdcasUng  Company,  Inc.,  April  26, 
1962  (staff  letter).) 

7.  Substance  of  broadcast.  In  1957, 
a  station  broadcast  a  panel  discussion 
entitled  **The  Little  Rock  Crisis”  in 
wlfich  several  public  officials  appeared, 
and  whose  purpose,  a  complainant 
stated,  was  to  stress  the  maintenance  of 
segregation  and  to  express  an  opinion  as 
to  what  the  Negro  wants  or  does  not  want. 
A  request  for  time  to  present  contrasting 
viewpoints  was  refused  by  the  licensee 
who  stated  that  the  program  was  most 
helpful  in  preventing  trouble  by  urging 
people  to  keep  calm  and  look  to  their 
elected  representatives  for  leadership, 
that  it  was  a  r^rt  by  elected  ofiScials  to 
the  people,  and  that  therefore  no  reply 
was  necessary  or  advisable. 

RuUng.  If  the  matters  discussed  in¬ 
volved  no  more  than  urging  people  to 
remain  calm,  it  can  be  ui^ed  that  no 
question  exists  as  to  fair  presentation. 
However,  if  the  station  permitted  the  use 
of  its  facilities  for  the  presentation  of 
one  side  of  the  controversial  issue  of 
racial  integration,  the  station  Incurred 
an  obligation  to  afford  a  reasonable  op¬ 
portunity  for  the  expression  of  contrast¬ 
ing  views.  The  fact  that  the  proponents 
of  one  particular  position  were  elected 
officials  did  not  in  any  way  alter  the  na¬ 
ture  of  the  program  or  remove  the  ap¬ 
plicability  of  the  fairness  doctrine.  See 
Ruling  No.  3.  (Lamar  Life  Ins\u*ance 
Co..  FCC  59-651,  18  RH.  683,  July  1, 
1959.) 

8.  National  controversial  issues.  Sta¬ 
tions  broadcast  a  dally  commentary  pro¬ 
gram  six  days  a  week,  in  three  of  which 
views  were  expressed  critical  of  the  pro¬ 
posed  nuclear  weapons  test  ban  treaty. 
On  one  of  the  stations  the  program  was 
sponsored  six'  di^s  a  week  and  on  the 
other  one  day  a  week.  A  national  com¬ 
mittee  in  favor  of  the  proposed  treaty  re¬ 
quested  that  the  stations  afford  free  time 
to  present  a  tape  of  a  program  contain¬ 
ing  viewpoints  opposed  to  those  in  the 
sponsored  commentary  program.  The 
stations  indicated,  among  other  things, 
that  it  was  their  opinion  that  the  fair¬ 
ness  doctrine  is  i^plicable  only  to  local 
issues. 

Ruling.  The  keystone  of  the  fairness 
doctrine  and  of  the  public  interest  is  the 
right  of  the  public  to  be  informed — ^to 
have  presented  to  it  the  "confiicting 
views  of  issues  of  public  importance.” 
Where  a  licensee  permits  the  use  of  its 
facilities  for  the  expression  of  views  on 
controversial  local  or  national  issues  of 
public  importance  such  as  the  nuclear 
weapons  test  ban  treaty,  he  must  afford 
reasonable  opportimities  for  the  presen¬ 
tation  of  contrasting  views  by  spokes¬ 


men  for  oth^  responsible  groups.  (Let¬ 
ter  to  Cullman  Broadcasting  Co.,  Inc.. 
FCC  63-849,  September  18.  1963.)  See 
Rulings  No.  16  and  17  for  other  aspects 
of  the  Cullman  decision. 

B.  Licensee's  obligation  to  afford  rea~ 
sonable  opportunity  for  the  presentation 
of  contrasting  viewpoints. 

9.  Affirmative  duty  to  encourage.  In 
response  to  various  complaints  alleging 
that  a  station  had  been  “one-sided”  in 
its  presentations  on  controversial  issues 
of  public  importance,  the  licensee  con¬ 
cerned  rested  upon  its  policy  of  making 
time  available,  upon  request,  for  “the 
other  side.” 

Ruling.  The  licensee’s  obligations  to 
serve  the  public  interest  cannot  be  met 
merely  through  the  adoption  of  a  general 
policy  of  not  refusing  to  broadcast  op¬ 
posing  views  where  a  demand  is  made  of 
the  station  for  broadcast  time.  As  l^e 
Commission  pointed  out  in  the  Editorial¬ 
izing  Report  (par.  9) : 

*  *  *  If ,  as  we  beUeve  to  be  the  case,  the 

public  interest  is  best  served  in  a  democracy 
through  the  ability  of  the  people  to  hear 
expositions  of  the  various  positions  taken 
by  responsible  groups  and  individuals  on 
particular  topics  and  to  choose  between 
them,  it  is  evident  that  broadcast  licensees 
have  an  affirmative  duty  generally  to  encour¬ 
age  and  Implement  the  broadcast  of  all  sides 
of  controversial  public  issues  over  their  fa- 
eili^es,  ow  and  beyond  their  obligation  to 
make  available  on  demand  opportunities  for 
the  expression  of  opposing  views.  It  is  clear 
that  any  approximation  of  fairness  in  the 
presentation  of  any  controversy  wiU  be  dif¬ 
ficult  if  not  impossible  of  achievement  un¬ 
less  the  licensee  plays  a  Conscious  and  posi¬ 
tive  role  in  bringing  about  balanced  presen¬ 
tation  of  the  opposing  viewpoints. 

(John  J.  Dempsey,  6  B Jl.  615,  August  16, 
1960;  EdltOTialialng  Bepm^,  i>ar.  9.)  (See 
also  Metropolitan  Bctg.  Corp.,  PubUo  Notice 
82386. 19  BJL  602.  604,  December  29.  1959.) 

10.  Non-delegable  duty.  Approxi¬ 
mately  50  radio  stations  broadcast  a  pro¬ 
gram  entitled  “Living  Should  Be  Fun’*, 
featuring  a  nutritionist  giving  comment 
and  advice  on  diet  and  health.  The  pro¬ 
gram  was  syndicated  and  taped  for  pres¬ 
entation,  twenty-five  minutes  a  day.  five 
days  a  week.  Many  of  Uie  programs 
discussed  controversial  Issues  of  public 
Importance.  In  response  to  complaints 
that  the  stations  failed  to  observe  ^e  re¬ 
quirements  of  the  fairness  doctrine,  some 
of  the  licensees  relied  upon  (i)  the  nu¬ 
tritionist’s  own  Invitation  to  those  with 
opposing  viewpoints  to  appear  on  his  pro¬ 
gram  or  (ii)  upon  the  assurances  of  the 
nutritionist  or  the  sponsor  that  Uie  pro¬ 
gram  fairly  represented  all  responsible 
contrasting  viewpoints  on  the  issues  with 
which  It  dealt,  as  an  adequate  discharge 
of  their  obligations  under  the  fairness 
doctrine. 

Ruling.  Hiose  licensees  who  relied 
solely  upon  the  assumed  built-in  fair¬ 
ness  of  the  program  itself,  or  upon  the 
nutritionist’s  invitation  to  those  with 
opposing  viewpoints,  cannot  be  said  to 
have  properly  discharged  their  responsi¬ 
bilities.  Neither  alternative  is  likely  to 
produce  the  falmesi?  which  the  public 
interest  demands.  There  could  be  many 
valid  reasons  why  the  advocate  of  an  op¬ 
posing  viewpoint  would  be  unwilling  to 
appear  upon  such  a  program.  Jn  short. 


the  licensee  may  not  delegate  his  re- 
sponsilfilitles  to  others,  and  particularly 
to  an  advocate  of  one  particular  view¬ 
point.  As  the  Commission  said  in  our 
Report  in  the  Matter  of  Editorializing 
by  Broadcast  Licensees.  “It  is  clear  that 
any  approximation  of  fairness  in  the 
presentation  of  any  controversy  will  be 
difficult  If  not  impossible  of  achievement 
unless  the  licensee  plays  a  conscious  and 
positive  role  in  bringing  about  balanced 
presentation  of  the  opposing  viewpoints.” 
(Report  on  "Living  Should  Be  Pun”  In- 
qul^,  33  FCC  101, 107, 23  RR.  1599, 1606, 
July  18. 1962.) 

11.  Reliance  upon  other  media,  in 
January  1958,  the  idsue  of  subscription 
television  was  a  matter  of  public  con¬ 
troversy,  and  it  was  generally  known 
that  the  matter  was  the  subject  of 
Congressional  hearings  being  conducted 
by  the  House  and  Senate  Interstate  and 
Foreign  Conunerce  Committees.  On 
Monday,  January  27,  1958,  between  9:30 
and  10:00  pjn.,  WSOC-TV  broadcast  the 
program  “Now  It  Cto  Be  Tolled”  (simul¬ 
taneously  with  tile  other  Charlotte  tele¬ 
vision  station,  WBTV) .  a  program  con¬ 
sisting  of  a  skit  follow^  by  a  discussion 
in  which  the  president  of  WSOC-TV  and 
the  vice  president  and  general  manager 
of  Station  WBTV  were  interviewed  by 
employees  of  the  two  stations.  The  skit 
and  interview  were  clearly  weighted 
against  subscription  TV.  and  in  the  pro¬ 
gram  the  station  made  clear  its  prefer¬ 
ence  for  the  present  TV  system.  On  Sat¬ 
urday,  February  1,  1958,  WSOC-TV 
presented  for  15  minutes,  beginning  at 
3:35  pjn.,  a  film  clip  in  which  a  United 
States  Representative  discussed  subscrip¬ 
tion  television  and  expressed  his  opposi¬ 
tion  thereto.  From  January  24  to  Janu¬ 
ary  30,  1958.  Inclusive.  WSOC-'TV  pre¬ 
sented  a  total  of  43  spot  announcements, 
all  of  them  against  subscription  tele¬ 
vision,  and  urged  viewers,  if  they  op¬ 
posed  it,  to  write  their  Congressmen 
without  delay  to  express  their  opposition. 
WSOC-TV  did  not  broadcast  any  pro¬ 
grams  or  annoimcements  presenting  a 
viewpoint  favorable  to  subscription  tele¬ 
vision  although  on  February  28. 1958,  the 
station  (fid  (together  with  the  manage¬ 
ment  of  Station  WBTV)  send  a  telegram 
to  the  three  chief  subscription  television 
groups,  offering  them  Joint  use  of  the 
two  Charlotte  stations,  without  charge, 
at  a  time  mutually  agreeable  to  all  par¬ 
ties  concerned,  for  the  purpose  of  putting 
on  a  program  by  the  proponents  of  pay 
TV.  This  offer  was  refused  by  Skiatron, 
one  of  the  three  groups.  In  its  reply  to 
the  Commission’s  Inquiry,  the  station  re¬ 
ferred  to  “the  large  amount  of  publicity 
already  given  by  the  Pay-TV  proponents 
In  newspapers,  magazines  and  by  direct 
mail,”  and  asserted  that  its  decision  in 
this  matter  was  taken  “in  an  effort  to 
furnish  the  public  with  the  opposing 
viewpoints  on  the  subject  •  *  *” 

Ruling.  ’The  station’s  broadcast  pres¬ 
entation  of  the  subscription  TV  issue 
was  essentially  one-sided,  and,  taki^ 
Into  acM^ount  the  circumstances  of  the 
situation  existing  at  the  time,  the  sta¬ 
tion  did  not  make  any  timely  effort  w 
seciu*e  the  presentation  of  the  other  side 
of  the  issue  by  responsible  representa¬ 
tives.  It  is  the  Commission’s  view  tnai 
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the  requirement  of  fairness,  as  set  forth 
in  the  Editorializing  Report,  applies  to 
a  broadcast  licensee  irrespective  of  the 
position  which  may  be  taken  by  other 
me^  on  the  issue  involved;  and  that 
the  licensee’s  own  performance  in  this 
respect,  in  and  of  itself,  must  demon¬ 
strate  compliance  with  the  fairness  doc¬ 
trine.  (Letter  to  WSCK!  Broadcasting 
Co..  PCX;  58-686.  17  R.R.  548.  650.  July 
16. 1958.) 

C.  Reasonable  opportunity  for  the 
presentation  of  contrasting  vietopoints. 

12.  “Equal  time'’  not  required.  Li¬ 
censee  broadcast  over  its  several  facilities 
on  October  28.  1960.  a  30-minute  docu¬ 
mentary  concerning  a  North  Dakota  hos¬ 
pital.  The  last  five  minutes  of  the 
program  consisted  of  an  interview  of  the 
Superintendent  of  the  hospital  and  the 
Chairman  of  the  Board  of  Administra¬ 
tion  for  State  Institutions  who  responded 
to  charges  tliat  the  complainant,  a  can¬ 
didate  for  the  office  of  Attorney  General 
of  North  Dakota,  had  publicly  leveled 
against  the  Superintendent  and  Clialr- 
man  concerning  the  administration  of 
the  hospital.  On  November  4.  1960  and 
at  about  the  same  viewing  time  as  the 
preceding  documentary,  complainant’s 
30-minute  broadcast  was  aired  over  the 
Stations  in  which  complainant  pre¬ 
sented  his  allegations  about  the  profes¬ 
sional.  administrative,  and  disciplinary 
conditions  at  the  hospital  and  a  state 
training  school.  ’The  following  day  (No- 
•  vember  5)  licensee '  presented  a  30- 
minute  documentary  on  the  state 
training  school,  the  last  five  minutes  of 
which  consisted  of  a  discussion  of  the 
charges  made  by  complainant  on  his 
November  4  program  by  a  spokesman 
for  the  opposing  political  party,  and  by 
the  interviewees  of  the  October  28  pro¬ 
gram.  Licensee  refused  complainant’s 
request  for  ’’equal  time”  to  reply  to  the 
November  5  broadcast. 

Ruling.  In  view  of  the  fact  that  the 
’’equal  opportunities”  requirement  of 
Section  315  becomes  applicable  only 
when  an  opposing  candidate  for  the  same 
office  has  been  afforded  broadcast  time, 
and  that  the  complainant’s  political  op- 
ponmt  did  not  iq>pear  on  any  of  the 
programs  in  question  (and.  In  fact,  was 
never  mentioned  during  the  broadcast  of 
these  programs),  the  Commission  re¬ 
viewed  the  matter  in  light  of  the  fairness 
doctrine.  Unlike  the  ’’equal  opportuni¬ 
ties”  requirement  of  Section  315.  the 
fairness  doctrine  requires  that  where  a 
licensee  affords  time  over  his  facilities 
for  an  expression  of  one  opinion  on  a 
controversial  issue  of  public  importance, 
he  is  under  obligation  to  insure  that  pro¬ 
ponents  of  opposing  viewpoints  are 
afforded  a  reasonable  opportunity  for  the 
presentation  of  such  views.  ’The  Com- 
niission  concludes  that  on  the  facts  be¬ 
fore  it.  the  licensee’s  actions  were  not 
Inconsistent  with  the  principles  enunci- 
a|^  in  the  Editorializing  Report.  (Hon. 
piarles  L.  Murphy.  PCC  62-737.  23  R.R. 
953,  July  13.  1962.) 

13.  “Equal  tim^’  not  required.  Dur¬ 
ing  a  state- wide  election  an  attempt  was 
made  to  promote  bipartisan  campaign 
wntributions.  particularly  for  the  candi- 
^tes  of  the  two  major  parties  running 
for  (governor  and  Senator,  through  the 


use  of  spot  announcements  on  broadcast 
stations.  Several  stations  raised  the 
question  whether  the  broadcast  of  these 
announcements  would  impose  upon  them 
the  obligation,  under  the  fairness  doc¬ 
trine.  to  broadcast  such  special  an¬ 
nouncements  for  all  candidates  running 
for  a  particular  office  in  a  given  election. 

Ruling.  If  there  were  only  the  two 
candidates  of  the  major  parties  for  the 
office  in  question,  fairness  would  ob-' 
viously  require  that  these  two  be  treated 
roughly  the  same  with  respect  to  the 
announcements.  But  it  does  not  follow 
that  if  there  were,  in  addition,  so-called 
minority  party  candidates  for  the  office 
of  Senator,  these  candidates  also  would 
have  to  be  afforded  a  roughly  equivalent 
number  of  similar  announcements.  In 
such  an  event,  the  licensee  would  be 
called  upon  to  make  a  good  faith  judg¬ 
ment  as  to  whether  there  can  reasonably 
be  said  to  be  a  need  or  interest  in  the 
community  calling  for  some  provision  of 
announcement  time  to  these  other 
parties  or  candidates  and.  if  so,  to  de¬ 
termine  the  extent  of  that  interest  or 
need  and  the  appropriate  way  to  meet 
it.  In  short,  the  licensee’s  obligation 
under  the  fairness  doctrine  is  to  afford  a 
reasonable  opportunity  for  the  presenta¬ 
tion  of  opposing  views  in  the  light  of 
circumstances— an  obligation  calling  for 
the  same  kind  of  judgment  as  in  the 
case  where  party  spokesmen  (rather 
than  candidates)  appear.  (Letter  to 
Mr.  Lawrence  M.  C.  Smith,  FCC  63-658, 
April  18,  1963.) 

14.  No  necessity  for  presentation  on 
same  program.  In  the  proceedings 
leading  to  the  Editorializing  Report,  it 
was  urged,  in  effect,  that  contrasting 
viewpoints  with  req;>ect  to  a  contro¬ 
versial  issue  of  public  tanportance  should 
be  presented  on  the  ssune  program. 

Ruling.  The  Commission  concluded 
that  any  rigid  requirement  in  this  respect 
would  seriously  limit  the^ability  of  the 
licensees  to  serve  the  public  interest. 
’’Forums  and  roundtable  discussions, 
while  often  excellent  techniques  of  pre¬ 
senting  a  fair  cross  section  of  differing 
viewpoints  on  a  given  issue,  are  not  the 
only  appropriate  devices  for  radio  dis¬ 
cussion,  and  in  some  circiunstances  may 
not  be  particularly  appropriate  or  ad¬ 
vantageous.”  (Par.  8,  Editorializing 
Report.) 

15.  Overall  performance  on  the  issue. 
A  licensee  presented  a  program  in  which 
views  were  expressed  critical  of  the  pro¬ 
posed  nuclear  weapons  test  ban  treaty. 
The  licensee  rejected  a  request  of  an 
organization  seeking  to  present  views 
favorable  to  the  treaty,  on  the  ground, 
among  others,  that  the  contrasting  view¬ 
point  on  this  issue  had  already  been  pre¬ 
sented  over  the  station’s  facilities  in 
other  programming. 

Ruling.  The  licensee’s  overall  per¬ 
formance  is  considered  in  determining 
whether  fairness  has  been  achieved  on  a 
specific  issue.  ’Thus,  where  compliant 
is  made,  the  licensee  is  afforded  the  op¬ 
portunity  to  set  out  all  the  programs, 
irrespective  of  the  programming  format, 
which  he  has  devoted  to  the  particular 
controversial  issue  during  the  appropri¬ 
ate  time  period.  In  this  case,  the  Com¬ 
mission  files  ocmtained  no  com^aints  to 


the  contrary,  and  therefore,  if  it  was  the 
licensee’s  good  faith  judgment  that  the 
public  had  had  the  opportunity  fairly  to 
hear  contrasting  views  on  the  issue  in¬ 
volved  in  his  other  programming,  it  ap¬ 
peared  that  the  licensee’s  obligation  pur¬ 
suant  to  the  fairness  doctrine  had  been 
met.  (Letter  to  Cullman  Bctg.  Co.,  FCC 
63-849.  September  18,  1963;  Letter  of 
September  20,  1963,  FCC  63-^51,  to 
Honorable  Oren  Harris.) 

D.  Limitations  which  may  reasonably 
be  imposed  by  the  licensee. 

16.  Licensee  discretion  to  choose 
spokesman.  See  Ruling  8  for  facts. 

Ruling.  Where  a  licensee  permits  the 
use  of  its  facilities  for  the  expression  of 
views  on  controversial  local  or  national 
issues  of  public  importance  such  as  the 
nuclear  weapons  test  ban  treaty,  he  must 
afford  reasonable  opportunities  for  the 
presentation  of  contrasting  views  by 
spokesmen  for  other  responsible  groups. 
There  is,  of  course,  no  single  method  by 
which  this  obligation  is  to  be  met.  As  the 
Editorializing  Report  makes  clear,  the  li¬ 
censee  has  considerable  discretion  as  to 
the  techniques  or  formats  to  be  employed 
and  the  spokesmen  for  each  point  of  view. 
In  the  good  faith  exercise  of  his  best  judg¬ 
ment.  he  may,  in  a  particular  case,  decide 
upon  a  local  rather  than  regional  or  na¬ 
tional  spokesmen — or  upon  a  sp(Aesman 
for  a  group  which  also  is  willing  to  pay 
for  the  broadcast  time.  ’Thus,  with  the 
exception  of  the  broadcast  of  personal 
attacks  (see  Part  E),  there  is  no  single 
group  or  person  entitled  as  a  matter  of 
right  to  present  a  viewpoint  differing 
from  that  previously  expressed  on  the 
station.  (Letter  to  Cullman  Broadcast¬ 
ing  Co.,  Inc.,  FCC  63-849,  S^xtember  18, 
1963.) 

17.  Non-local  spokesman;  paid  spon¬ 
sorship.  See  Ruling  8  for  facts.  The 
stations  contended  that  their  obligation 
under  the  fairness  doctrine  extended  only 
to  a  local  group  or  its  spokesman,  and 
also  inquired  whether  they  were  required 
to  give  free  time  to  a  group  wishing  to 
present  viewpoints  opposed  to  those  aired 
on  a  sponsored  program. 

Ruling.  Where  the  licensee  has 
achieved  a  balanced  presentation  of  con¬ 
trasting  views,  either  by  affording  time 
to  a  particular  group  or  person  of  its  own 
choice  or  through  its  own  programming, 
the  licensee’s  obligations  under  the  fair¬ 
ness  doctrine— to  inform  the  public — 
will  have  been  met.  But,  it  is  clear  that 
the  public’s  paramoimt  right  to  hear 
opposing  views  on  controversial  issues  of 
public  Importance  cannot  be  nullified  by 
either  the  inability  of  the  licensee  to 
obtain  paid  sponsorship  of  the  broadcast 
time  or  the  licensee’s  refusal  to  consider 
requests  for  time  to  present  a  conflicting 
viewpoint  frmn  an  organization  on  the 
sole  ground  that  the  organization  has  no 
local  chiq>ter.  In  short,  where  the  li¬ 
censee  has  chosen  to  broadcast  a  spon¬ 
sored  program  which  for  the  first  time 
presents  one  side  of  a  constroversial  is¬ 
sue,  has  not  presented  iox  does  not  plan 
to  present)  contrasting  viewpoints  in 
other  programming,  and  has  been  unable 
to  obtain  paid  sponsorship  for  the  appro¬ 
priate  presentation  of  the  opposing  view¬ 
point  or  viewpoints,  he  cannot  reject  a 
presentation  otherwise  suitable  to  the  li- 
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cenaee  ■and  thus  leave  the  public  unin¬ 
formed — on  the  sround  that  he 
obtain  paid  sponsorship  fcnr  that  presen¬ 
tation.  (Letter  to  Cullman  Broadcasthig 
Co.,  Inc.,  FCC  63-849,  September  18, 
1963.) 

18.  Unreasonable  limitation;  refusal 
to  permit  appeal  not  to  vote,  A  station 
refused  to  s^  broadcast  time  to  the  com¬ 
plainant  who,  as  a  spokesman  for  a  com¬ 
munity  group,  was  seeking  to  pres«it 
his  point  of  view  concerning  a  bmd  Sec¬ 
tion  to  be  held  in  the  community;  the 
station  had  sold  time  to  an  organization 
in  favor  of  the  bond  issue.  The  complain¬ 
ant  alleged  that  the  station  had  broad¬ 
cast  editorials  urging  people  to  vote  in 
the  election  and  that  his  group’s  posi¬ 
tion  was  that  because  of  the  peculiarities 
in  the  bond  election  law  (more  than  50 
percent  of  the  electorate  had  to  vote  in 
the  election  for  it  to  be  valid) ,  the  best 
way  to  defeat  the  proposed  measure  was 
for  people  not  to  vote  in  the  election. 
The  complainant  alleged,  and  the  station 
admitted,  that  the  station  refused  to 
sell  him  broadcast  time  because  the 
licensee  felt  that  to  urge  pe<H>le  not  to 
vote  was  Improper. 

RuUn§.  Because  of  the  peculiarities 
of  the  state  election  law,  the  sale  of 
broadcast  time  to  an  organization  favor¬ 
ite  the  bond  issue,  and  the  urging  of  lis¬ 
teners  to  vote,  the  question  of  whether  to 
vote  became  an  issue.  Accordingly,  by 
failing  to  broadcast  views  urging  listen¬ 
ers  not  to  vote,  the  licensee  failed  to  dis¬ 
charge  the  obligations  imposed  upon  him 
by  the  Commission’s  Report  on  Editcuial- 
Mng.  (Letter  to  Radio  Station  WMOP, 
January  21, 1962  (staff  ruling) .) 

19.  Unreasonable  limitation;  insistence 
upon  request  from  both  parties  to  dis¬ 
pute.  During  the  period  of  a  labor  strike 
vdiich  involved  a  matter  of  paramoimt 
importance  to  the  community  and  to  the 
nation  at  large,  a  union  requested  broad¬ 
cast  time  to  discuss  the  Issues  involved. 
The  request  was  denied  by  the  station 
scdely  because  of  its  policy  to  refuse  time 
tor  such  discussion  unless  both  the  union 
and  the  management  agreed,  in  advance, 
that  they  would  Jointly  request  and  use 
the  station,  and  the  management  of  the 
company  involved  in  the  strike  had  re¬ 
fused  to  do  so. 

Ruling.  In  view  of  the  licensee’s  state¬ 
ment  that  the  issue  was  “of  paramount 
importance  to  the  commounity  •  • 
the  licensee’s  actions  were  not  in  accord¬ 
ance  with  the  principles  enunciated  in 
the  Editorializing  Report,  specifically 
that  portion  of  par.  8,  which  states  that: 
*  *  *  where  the  Ucensee  has  determined 
that  the  subject  is  of  sullicient  import  to  re¬ 
ceive  bro^cast  attention,  it  would  obviously 
not  be  in  the  public  interest  lor  spokesmen 
for  one  of  the  opposing  points  of  view  to  be 
able  to  exercise  a  veto  power  over  the  entire 
presentation  by  refxising  to  broadcast  its 
position.  Fairness  in  such  circximstances 
might  require  no  more  than  that  the  licensee 
make  a  reasonable  representation  of  the  par¬ 
ticular  position  and  if  it  fails  in  this  effort, 
to  continue  to  make  available  its  facilities 
to  the  spokesmen  for  such  position  in  the 
event  that,  after  the  original  programs  are 
broadcast,  they  then  decide  to  avail  them¬ 
selves  of  a  right  to  present  their  contrary 
c^inion. 

(Par.  8.  Report  on  Editorializing  by  Broad¬ 
cast  Licensees;  The  Evening  News  Ass’n 
(WWJ),  6  Bit.  283,  April  21,  1960.) 


E.  Personal  Attack  Principle. 

20.  Personal  attack,  A  newscaster  on 
a  station.  In  a  series  of  tooodcmstB,  sX- 
tadced  certain  county  and  state  officials, 
charging  them  with  nefarious  schemes 
and  the  ose  of  their  offices  for  personal 
gain,  attaching  dolsive  ^ithets  to  their 
names,  and  analogizincr  their  local  ad¬ 
ministration  with  the  political  methods 
of  foreign  dictators.  At  the  time  of  re¬ 
newal  of  the  station’s  license,  the  persons 
attacked  urged  that  the  station  had  been 
used  for  the  licensee’s  selfish  purposes 
and  to  vent  his  personal  spite.  The 
licensee  denied  the  charge,  and  asserted 
that  the  broadcasts  had  a  factual  basis. 
On  several  occasions,  the  persons  at¬ 
tacked  were  invited  to  use  the  station  to 
discuss  the  matters  in  the  broadcasts. 

RuUng.  Where  a  licensee  expresses  an 
opinion  concerning  controversial  issues 
of  public  importance,  he  is  under  obliga¬ 
tion  to  see  that  those  holding  opposing 
vievqx>ints  are  afforded  a  reasonable  op¬ 
portunity  for  the  presentation  of  their 
views.  He  is  under  a  further  obligation 
not  to  present  biased  or  one-sided  news 
programming  (viewing  such  program¬ 
ming  (Ml  an  overall  basis)  and  not  to  use 
his  station  for  his  purely  personal  «-nd 
private  interests.  Investigation  estab¬ 
lished  that  the  licensee  did  not  subordi¬ 
nate  his  public  interest  obligations  to  his 
private  interests,  and  that  there  was  “a 
body  of  opinion’’  in  the  community  “that 
such  broadcasts  had  a  factual  basis.’* 

As  to  the  attacks,  .the  Editorializing 
Report  states  that  *  elementary 
considerations  of  fairness  may  dictate 
that  time  be  allocated  to  a  persem  or 
group  which  has  been  specifically  at¬ 
tacked  over  the  station,  where  otherwise 
no  such  obligation  would  exist  •  •  •** 
In  this  case,  the  attacks  were  of  a  highly 
personal  nature,  impugning  the  char¬ 
acter  and  honesty  of  named  individuals. 
In  such  circumstances,  the  licensee  has 
an  affirmative  duly  to  take  all  appn^ri- 
ate  st^?s  to  see  to  it  that  the  persons  at¬ 
tacked  are  afforded  the  fullest  oppor¬ 
tunity  to  re^Mnd.  Here,  the  persons 
attacked  knew  of  the  atta^cs,  were  gen¬ 
erally  {q}prised  of  their  nature,  and  were 
aware  of  the  opportunities  afforded  them 
to  respond.  Accordingly,  the  license  was 
renewed.  (Clayton  W.  Mapoles,  PCX) 
62-501,  23  RR.  586,  May  9,  1962.) 

21.  Personal  attack.  For  a  period  of 
five  days,  September  18-22,  a  station 
broadcast  a  series  of  daily  ^t^ids  at¬ 
tacking  the  general  manager  of  a  na- 
tionail  rural  electric  cooperative  asso¬ 
ciation  in  connection  with  a  pending  con¬ 
troversial  issue  of  public  importance. 
The  manager  arrived  in  town  on  Sep¬ 
tember  21  for  a  two-day  stay  and,  upon 
being  informed  of  the  editorials,  on  the 
morning  of  September  22d  sought  to  ob¬ 
tain  copies  of  them.  About  noon  of  the 
same  day,  the  station  approached  the 
manager  with  an  offer  of  an  interview 
to  respond  to  the  statements  nmde  in 
the  editorials.  The  manager  stated, 
however,  that  he  would  not  have  had 
time  to  pr^;>are  adequately  a  reply  which 
would  require  a  series  of  broadcasts.  He 
conplained  to  the  Commission  that  the 
station  had  acted  unfairly. 

Ruling.  Where,  as  here,  a  station’s 
editorials  contain  a  personal  attack  upon 
an  individual  by  name,  the  fairness  doc¬ 


trine  requires  that  a  copy  of  the  spe¬ 
cific  editorial  or  editorials  shall  be  com¬ 
municated  to  the  person  attacked  ei¬ 
ther  prior  to  or  at  the  time  of  the  broad¬ 
cast  of  such  editorials  so  that  a  reason¬ 
able  opportunity  is  afforded  that  person 
to  reply.  This  duty  on  the  part  of  the 
station  is  greater  where,  as  here,  inter¬ 
est  in  the  editmials  was  consciously  built 
up  by  the  station  over  a  period  of  days 
and  the  time  within  which  the  person 
attacked  would  have  an  opportunity  to 
reply  wi^  known  to  be  so  limited.  The 
Commission  concludes  that  in  failing  to 
supply  copies  of  the  editorials  promptly 
to  the  manager  and  delajdng  in  afford¬ 
ing  him  the  opportunity  to  reply  to  them, 
the  station  had  not  fully  met  the  re¬ 
quirements  of  the  Commission’s  fairness 
doctrine.  (Billings  Bctg.  Co.,  FCC  62- 
736.  23  RJt.  951,  July  13,  1962.) 

22.  No  personal  attack  merely  because 
individudl  is  named.  A  network  program 
discussed  the  applicability  of  Section  315 
to  appearances  by  candidates  for  public 
office  on  TV  newscasts  and  the  Commis¬ 
sion’s  decision  holding  that  the  mayor¬ 
alty  candidate.  Lar  Daly,  was  entitled  to 
equal  time  when  the  Mayor  of  Chicago 
ai^;)eared  on  a  newscast.  The  program 
contained  the  editorial  views  of  the  Pres¬ 
ident  of  CBS  opposing  the  Interpretation 
of  the  Commission  and  urging  that  Sec¬ 
tion  315  not  apply  to  newscasts.  Three 
other  persons  on  the  program  expressed 
contrasting  points  of  view.  Lar  Daly’s 
request  ttiat  he  be  afforded  time  to  reply 
to  the  President  of  CBS,  because  he  was 
“directly  involved”  in  the  Commission’s 
decision  which  was  discussed  over  the  air 
and  because  he  was  the  most  qualified 
spokesman  to  present  opposing  views, 
was  denied  by  the  station.  Did  the  fair¬ 
ness  doctrine  require  that  his  request  be 
granted? 

Ruling.  It  was  the  newscast  ques¬ 
tion  involved  in  the  Commission’s  decl- 
si(m,  rather  than  Lar  Daly,  which  was 
the  controversial  issue  which  was  pre¬ 
sented.  Since  the  network  presented 
several  spokesmen,  all  of  whom  appeared 
qualified  to  state  views  contrasting  with 
those  expressed  by  the  network  Presi¬ 
dent,  the  network  fulfilled  its  obligation 
to  provide  a  “fair  and  balanced  presenta¬ 
tion  of  an  important  public  issue  of  a 
controversial  nature;”  (Lar  Daly,  19 
RR  1103,  at  1104,  Mar.  24,  I960.)* 

23.  Licensee  involvement  in  personal 
attack.  It  was  urged  that  in  Mapoles, 
Billings,  and  Times-Mirror  (see  Rulings 

*  Aa  seen  from  the  above  rulings,  the  per¬ 
sonal  attack  principle  is  appUcable  where 
there  are  statements,  in  connection  with  a 
controversial  issue  of  public  Importance,  at- 
taddng  an  indlvldttars  or  group’s  integrity, 
character,  or  honesty  or  like  personal  quali¬ 
ties,  and  not  when  an  Individual  or  group 
le  simply  named  or  referred  to.  Thus,  while 
a  definitive  Ciommission  ruling  must  await 
a  complaint  involving  specific  facts — see  In* 
troductlon,  p.  3,  the  personal  attack  prin¬ 
ciple  has  not  been  appUed  where  there 
simply  stated  disagreement  with  the  views  oi 
an  indivldiial  or  group  concerning  a  contr^ 
verslal  Issue  of  public  Importance.  Nor  is  it 
necessary  to  send  a  transcript  or  summary  oi 
the  attack,  with  an  offer  of  time 
sponse.  in  the  case  of  a  personal  attacx 
upon  a  foreign  leader,  even  asstuning 
an  attack  occurred  In  connection  with  a 
controversial  issue  of  public  importance. 
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20,  21,  25),  the  station  was,  in  effect, 
“personally  Involved”:  that  the  personal 
attack  principle  should  be  applied  only 
when  the  licensee  is  personally  involved 
in  the  attack  upon  a  person  or  group 
(i.e.,  through  editorials  or  through  sta¬ 
tion  commentator  programming),  and 
not  where  the  attack  is  made  by  a  party 
unconnected  with  the  station. 

Ruling.  Under  fundamental  commu¬ 
nications  policy,  the  licensee,  with  the 
exception  of  appearances  of  political 
candidates  subject  to  the  equal  oppor¬ 
tunities  requirement  of  Section  315,  is 
fully  responsible  for  all  matter  which  is 
broadcast  over  his  station.  It  follows 
that  wh^  a  program  contains  a  personal 
attack,  the  licensee  must  be  ful^  aware 
of  the  contents  of  the  program,  whatever 
its  source  or  his  actual  involvement  in 
the  broadcast.  The  crucial  considera¬ 
tion.  as  the  Commission  stated  in  Ma- 
poles,  is  ttot  “his  broadcast  facilities 
[have  been]  used  to  attack  a  person  or 
group.”  (Letter  of  September  18,  1963 
to  Douglas  A.  Anello,  PCC  63-850.) 

24.  Personal  attaxik — no  tape  or  trans- 
cript.  In  the  same  inquiry  as  above 
(Ruling  23) ,  the  question  was  also  raised 
as  to  tile  responkbility  of  the  licensee 
when  his  facilities  are  iised  for  a  per¬ 
sonal  attack  in  a  program  dealing  with  a 
controv^sial  issue  of  public  importance 
and  the  licensee  has  no  transcript  or  tape 
of  the  program. 

Ruling.  Where  a  personal  attack  is 
made  and  no  script  or  tape  is  available, 
good  sense  and  fairness  dictate  that  the 
licensee  send  as  accurate  a  summary  as 
possible  of  the  substance  of  the  attack 
to  the  person  or  group  involved.  (Letter 
of  September  18,  1963  to  Douglas  A. 
AneUo,  PCC  63-850.) 

25.  Personal  attacks  on,  and  criticism 
of,  candidate;  partisan  position  on  cam¬ 
paign  issues.  In  more  than  20  broad¬ 
casts,  two  station  commentators  pre¬ 
sented  their  views  on  the  issues  in  the 
1962  California  gubernatorial  campaign 
between  Gtovemor  Brown  and  Mr.  Nixon. 
The  views  expressed  on  the  issues  were 
critical  of  the  Governor  and  favored  Mr. 
Nixon,  and  at  times  involved  personal  at¬ 
tacks  on  individuals  and  groups  in  the 
gubernatorial  campaign,  and  specifically 
on  Governor  Brown.  The  licensee  re- 
q)onded  that  it  had  presented  oppos¬ 
ing  viewpoints  but  upon  examination 
there  were  two  instances  of  broadcasts 
featuring  Governor  Brown  (both  of 
which  were  counterbalanced  by  appear¬ 
ances  of  Mr.  Nixon)  and  two  instances  of 
broadcasts  presenting  viewpoints  opposed 
to  two  of  the  issues  raised  by  ttie  above- 
noted  broadcasts  by  the  commentators. 
It  did  not  appear  that  any  of  the  other 
broadcasts  cited  by  the  station  dealt  with 
the  issues  raised  as  to  the  gubernatorial 
campaign. 

Ruling.  Since  there  were  only  two  in- 
s^ces  which  involved  the  presentation 
of  viewpoints  concerning  the  guberna¬ 
torial  campaign,  opposed  to  the  more 
than  twenty  programs  of  the  commenta¬ 
tors  presenting  their  views  on  many  dif- 
lerent  issues  of  the  campaign  for  which 
iio  opportunity  was  afforded  for  the  pres¬ 
entation  of  opposing  viewpoints,  there 
was  not  a  fair  opportunity  for  presenta¬ 
tion  of  opposing  viewpoints  with  respect 


to  many  of  the  issues  discussed  in  the 
commentators’  programs.  The  continu¬ 
ous,  repetitive  opportunity  afforded  for 
the  expression  of  the  commentators’ 
viewpoints  on  the  gubernatorial  cam¬ 
paign,  in  contrast  to  the  minimal  oppor¬ 
tunity  afforded  to  opposing  viewpoints, 
violated  the  right  of  the  public  to  a  fair 
presentation  of  views.  Further,  with  re¬ 
spect  to  the  personal  attacks  by  the  one 
commentator  on  individuals  and  groups 
involved  in  the  gubernatorial  campaign, 
the  principle  in  Mapoles  and  Billings 
should  have  been  followed.  In  Uie  cir¬ 
cumstances.  the  station  should  have  sent 
a  transcript  of  the  pertinent  continuity 
on  the  above  programs  to  Governor 
Brown  and  should  have  offered  a  com¬ 
parable  opportunity  for  an  appropriate 
spokesman  to  answer  the  broadcasts. 
(Times-Mirror,  FCXJ  62-1130, 24  RJt.  404, 
Oct.  26,  1962;  FCC  62-1109,  24  R.R.  407, 
Oct.  19, 1962.) 

26.  Personal  attacks  on,  and  criticism 
of,  candidates;  partisan  position  on  cam¬ 
paign  issues — appropriate  spokesman. 
See  facts  above.  The  question  was  raised 
whether  the  candidate  has  the  right  to 
insist  upon  his  own  appearance,  to  re¬ 
spond  to  the  broadcasts  in  question. 

Ruling.  Since  a  response  by  a  candi¬ 
date  would,  in  turn,  require  that  equal 
opportunities  imder  Section  315  be  af¬ 
forded  to  the  other  legally-qualified 
candidates  for  the  same  office,  the  fair¬ 
ness  doctrine  requires  only  that  the  li¬ 
censee  afford  the  attacked  candidate  an 
opportunity  to  respond  through  an  ap¬ 
propriate  spokesman.  The  candidate 
should,  of  course,  be  given  a  substantial 
voice  in  the  selection  of  the  i^kesman 
to  respond  to  the  attack  or  to  the  state¬ 
ment  of  support.  (Times-Mirror  Bctg. 
Co.,  FCC  62-1130,  24  R.R.  404,  406,  Oct. 
19, 1962,  Oct.  26, 1962.) 

27.  Personal  attacks  on,  and  criticism 
of,  candidate;  partisan  position  on  cam¬ 
paign  issues.  During  the  fall  of  an  elec¬ 
tion  year,  a  news  commentator  on  a 
local  affairs  program  made  several  .criti¬ 
cal  and  imcomplimentary  references  to 
the  actions  and  public  positions  of  vari¬ 
ous  political  and  non-partisan  candidates 
for  public  office  and  of  the  California 
Democratic  Clubs  and  demanded  the  res¬ 
ignation  of  an  employee  of  the  staff  of 
the  County  Superintendent  of  Schools. 
In  response  to  a  request  for  time  to  re¬ 
spond  by  the  local  Democratic  Central 
Committee,  and  after  negotiaUons  be¬ 
tween  the  licensee  and  the  complidntng 
party,  the  licensee  offered  two  five-min¬ 
ute  segments  of  time  on  November  1  and 
2,  1962,  and  instructed  its  commentator 
to  refrain  frmn  expressing  any  point  of 
view  on  pcuilsan  issues  on  November  5, 
or  November  6,  election  eve  and  ele<^on 
day,  respectivehr. 

Ruling.  On  the  facts  of  this  case,  the 
comments  of  the  news  commentator  con¬ 
stituted  personal  attacks  on  candidates 
and  others  and  involved  the  t^dng  of  a 
partisan  position  on  issues  involved  in  a 
race  for  political  office.  Therefore,  under 
the  ruling  of  the  Times-Mirror  case,  the 
licensee  was  under  an  obligation  to  “send 
a  transcript  of  the  pertinent  continuity 
in  each  such  program  to  the  appropriate 
candidates  immediately  and  [to]  offer 
a  comparable  (q;>portunity  for  an  am)ro- 


priate  spokesman  to  answer  the  broad¬ 
cast.”  However,  upon  the  basis  of  the 
showing,  the  licensee’s  offer  of  time,  in 
response  to  the  request,  was  not  unrea¬ 
sonable  under  the  fairness  doctrine. 
(Letter  to  The  McBride  Industries,  Inc., 
PCX)  63-756,  July  31, 1963.) 

F.  Licensee  Editorializing. 

28.  Freedom  to  editorialize.  The  Edi¬ 
torializing  Report  and  the  1960  Program¬ 
ming  Statement,  while  stating  that  the 
licensee  is  not  required  to  editorialize, 
make  clear  that  he  is  free  to  do  so,  but 
that  if  he  does,  he  must  meet  the  re¬ 
quirements  of  the  fairness  doctrine. 

Adopted:  July  1, 1964. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 


Appendix  A 

Editoriauzxng  bt  Bboaocast  Licensees 

BEPtHlT  OF  COMMISSION 

1.  This  report  Is  issued  by  the  Cktmmis- 
slon  in  connection  with  its  hearings  on  the 
above  entitled  matter  held  at  Washington, 
D.C..  on  March  1.  2,  3.  4,  and  S  and  April  19. 
20,  and  21,  1948.  The  hearing  had  been 
ordered  on  the  Commission’s  own  motion  on 
September  6,  1947,  because  of  our  belief  that 
further  clai^cation  of  the  Commission’s 
position  with  respect  to  the  obligations  of 
broadcast  licensees  in  the  field  of  broadcasts 
of  news,  commentary  and  opinion  was  ad¬ 
visable.  It  was  believed  that  in  view  of  the 
apparent  confusion  concerning  certain  of 
the  Commission’s  previous  statements  on 
these  vital  matters  by  broadcast  licensees  and 
members  of  the  general  public,  as  well  as  the 
professed  disagreement  on  the  part  of  some 
of  these  persons  with  earlier  Commission 
pronouncements,  a  reexamination  and  re¬ 
statement  of  its  views  by  the  Commission 
would  be  desirable. '  And  in  order  to  provide 
an  opportunity  to  interested  persons  and 
organizations  to  acquaint  the  Commission 
with  their  views,  prior  to  any  Commission 
determination,  as  to  the  proper  resolution 
of  the  difficult  and  complex  problems  in¬ 
volved  in  the  presentation  of  radio  news  and 
comment  in  a  democracy,  it  was  designated 
for  public  hearing  before  the  Commission 
en  banc  on  the  following  issues: 

1.  To  determine  whether  the  exiuression  of 
editorial  opinions  by  broadcast  station  li¬ 
censees  on  matters  of  public  interest  and 
controversy  is  consistent  with  their  obliga¬ 
tions  to  operate  their  stations  in  the  public 
Interest. 

2.  To  determine  the  relationship  between 
any  such  edltc^al  expression  and  the  affirma¬ 
tive  obligation  of  the  licensees  to  Insure  that 
a  fair  and  equal  presentation  of  all  sides  of 
controversial  issues  is  made  over  their  facil¬ 
ities. 

2.  At  the  healings  testimony  was  received 
from  some  49  witnesses  representing  the 
broadcasting  industry  and  various  interested 
organizations  and  members  of  the  public.  In 
addition,  written  statements  their  position 
on  the  matter  were  placed  into  the  record 
by  21  persons  and  organizations  who  were 
unable  to  appear  and  testify  in  person.  The 
various  witnesses  and  statements  brought 
forth  for  the  Commission’s  consideration, 
arguments  on  every  side  of  both  of  the  ques¬ 
tions  involved  in  the  hearing.  Because  of 
the  Importance  of  the  issues  considered  in 
the  hearing,  and  because  of  the  possible  con¬ 
fusion  which  may  have  existed  In  the  past 
concerning  the  policies  applicable  to  the 
matters  which  were  the  subject  of  the  hear¬ 
ing,  we  have  deemed  it  advisable  to  set  forth 
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In  detail  and  at  eome  length  our  ooncluslonB  latlons,  if  8.100.  8.280,  8.689):  Allen  T.  81m- 
ae  to  the  basic  considerations  relevant  to  the  mons  t.  Pederal  Conununicatlons  Ckunmls- 
expresslon  of  editorial  oi^on  by  broadcast  sion.  160  F.  8d  670,  certiorari  denied  835  nj3. 
licensees  and  the  relationship  of  any  such  846. 

expression  to  the  general  obligations  of  6.  But  the  inevitability  that  there  must 
broadcast  licensees  with  respect  to  the  i»es-  be  some  choosing  between  various  claimants 
entation  of  programs  involving  controversial  for  access  to  a  licensee’s  mlcrc^hone,  does 
issues.  not  mean  that  the  licensee  is  free  to  utilise 

8.  In  approaching  the  Issues  upon  which  his  faculties  as  he  sees  fit  or  in  his  own 
this  proceeding  has  been  held,  we  beUeve  that  particular  interests  as  contrasted  with  the 
the  paramount  and  controlling  consideration  interests  of  the  general  pubUc.  The  Com- 
is  the  relationship  between  the  American  sys-  munications  Act  of  1034,  as  amended, 
tern  of  brocMioastlng  carried  on  through  a  clear  that  licenses  are  -  to  be  issued  only 
large  number  of  private  licensees  upon  whom  where  the  public  interest,  convenience  or 
devolves  the  responsibiUty  for  the  selection  necessity  would  be  served  thereby.  And  we 
and  presentation  of  program  material,  and  think  it  is  equaUy  clear  that  one  the  basic 
the  Congressional  mandate  that  this  licensee 
responsibUity  is  to  be  exercised  in  the  in¬ 
terests  of,  emd  as  a  trustee  for  the  public  at 
large  which  retains  xUtlmate  control  over  the 
channels  of  radio  and  television  communica¬ 
tions.  One  Important  aspect  of  this  re¬ 
lationship,  we  believe,  results  from  the  fact 
that  the  needs  and  interests  of  the  general 
public  with  respect  to  programs  devoted  to 
news  conunentary  and  opinion  can  only  be 
satisfied  by  making  available  to  them  for 
their  consideration  and  acceptance  or  rejec¬ 
tion.  of  varying  and  conflicting  views  held 
by  responsible  elements  of  the  conununlty. 

And  it  is  in  the  light  of  these  basic  concepts 
that  the  problems  of  insuring  fairness  in  the 
presentation  of  news  and  opinion  and  the 
place  in  such  a  picture  of  any  expression  of 
the  views  of  the  station  licensee  as  such  must 
be  considered. 

4.  It  is  apparent  that  our  system  of  broad¬ 
casting,  under  which  jvlvate  persons  and 
organizations  are  Ucensed  to  provide  broad¬ 
casting  sendee  to  the  various  communities 
and  regions,  imposes  responsibiUty  in  the 
selection  and  presentation  of  radio  program 
material  upon  such  Ucensees.  Congress  has 
recognized  that  the  requests  for  radio  time 
may  far  exceed  the  amount  of  time  reason¬ 
ably  available  for  distribution  by  broad¬ 
casters.  It  provided.  theref(z*e,  in  section  8 
(h)  of  the  Communications  Act  that  a  person 
engaged  in  radio  broadcasting  shall  not  be 
deemed  a  common  carrier.  It  is  the  licensee, 
therefore,  who  must  determine  what  percent¬ 
age  of  the  limited  broadcast  day  should  ap- 
pr<^iately  be  devoted  to  news  and  discussion 
or  consideration  of  public  Issues,  rather  than 
to  the  other  legitimate  services  of  radio 
broadcasting,  and  who  must  select  or  be  re¬ 
sponsible  for  the  selection  of  the  particular 
news  items  to  be  rep(xted  or  the  particular 
local,  state,  national  or  international  issues 
or  questions  of  public  interest  to  be  con¬ 
sidered,  as  weU  as  the  person  or  persons  to 
cmnment  or  analyze  the  news  or  to  discuss 
or  debate  the  issues  chosen  as  topics  tor  radio 
consideration,  ’’The  life  oi  each  community 
Involves  a  multitude  of  interests  some  domi¬ 
nant  and  all  pervasive  such  as  Interest  In 
public  affairs,  education  and  similar  matters 
and  s(»ne  highly  specialized  and  limited  to 
few.  The  practical  day-to-day  problem  with 
which  every  Uoensee  is  faced  is  one  of  strik¬ 
ing  a  balance  between  these  various  Interests 
to  reflect  them  in  a  program  service  which  Is 
useful  to  the  commtinlty,  and  which  will  In 
some  way  fulfil  the  needs  and  Interests  of  the 
many.”  Capital  Broadcasting  Company,  4 
Pike  A  Fischer,  R.R.  81;  The  N(»*them  OoStpo- 
raUon  (WliSX).  4  Pike  A  Fischer.  Rlt.  883. 

338.  And  both  the  Commission  and  the 
Cotirts  have  stressed  that  this  responsibility 
devolves  upon  tbs  individual  licensees,  and 
can  neither  be  delegated  by  the  licensee  to 
any  network  or  other  person  or  group,  or  be 
unduly  fettered  by  contractual  arrangements 
restricting  the  licensee  in  his  free  exercise  of 
his  independent  Judgments.  National  Broad¬ 
casting  Company  v.  United  States,  810 
UB.  190  (upholding  the  Commlsslcm’s 
Chain  Broadcasting  Regulations.  §f  8.101- 
3.108,  3B31-8.288.  8.681-8.638),  Churchhlll 
Tabemacle  v.  Federal  Comm\mloati<ms  Com¬ 
mission,  160  F.  2d  244  (See,  Rules  and  R^u- 


a  democracy  is  the  development  of  an  Iq. 
formed  public  opinion  through  the  public 
dissemination  of  news  and  ideas  concerning 
the  vital  public  issues  of  the  day.  BaslcaU^ 
it  is  In  recognition  of  the  grea^  contribution 
vddch  radio  can  make  In  the  advancement  of 
this  purpose  that  portions  of  the  radio 
spectrum  are  allocated  to  that  form  of  radio 
oommunloations  known  as  radio-broadcast¬ 
ing.  Unquestionably,  then,  the  standard 
of  piiblic  Interest,  convenience  and  necessity 
as  applied  to  radio-broadcasting  must  be 
Interpreted  in  the  light  of  this  basic  purpose. 
The  Commission  has  consequently  recognized 
the  necessity  for  licensees  to  devote  a  reason¬ 
able  percentage  of  their  broadcast  time  to 
the  jnesentation  of  news  and  programs  de¬ 
voted  to  the  consideration  and  discussion  of 
public  issues  of  Interest  in  the  community 
served  by  the  particular  station.  And  we 
have  recognized,  with  respect  to  such  pro¬ 
grams.  the  paramoimt  right  of  the  public  in 
a  free  society  to  be  informed  and  to  have 
presented  to  it  for  acceptance  or  rejection 
the  different  attitudes  and  viewpoints  con¬ 
cerning  those  vital  and  often  controversial 
Issues  which  are  held  by  the  various  groups 
which  make  up  the  community.*  It  is  this 
right  of  the  public  to  be  informed,  rather 
than  any  right  on  the  part  of  the  govern¬ 
ment,  any  broadcast  licensee  or  any  indi¬ 
vidual  member  of  the  public  to  broadcast  his 
own  particular  views  on  any  matter,  which 
is  the  foundation  stone  of  the  American  sys¬ 
tem  of  broadcasting. 

And  this  view  that  the  interest  of  the 
listening  jmblle  rather  than  the  private 
Interests  of  particular  licensees  was  reem¬ 
phasized  as  recently  as  Jtme  9,  1948  in  a 
unanimous  report  of  the  Senate  Committee 
on  Interstate  and  Foreign  Commerce  on 
S.  1333  (80th  Cong.)  which  would  have 
amended  the  present  Commimicatlons  Act  in 
certain  respects.  See  S.  Rept  No.  1567, 
80th  COng.,  2d  Sess.,  pp.  1416. 

7.  This  affirmative  responsibility  on  the 
part  of  broadcast  licensees  to  provide  a  rea¬ 
sonable  amoimt  of  time  for  the  presentation 
over  their  facilities  of  programs  devoted  to 
the  discussion  and  consideration  of  public 
issues  has  been  reaffirmed  by  this  Commis¬ 
sion  In  a  long  series  of  decisions.  The  United 
Broadcasting  Company  (WHKC)  case,  10 
F.C.O.  675,  emphasized  that  this  duty  in- 
cltidee  the  making  of  reasonable  provision  for 
the  discussion  of  controverslsd  Issues  of  pub¬ 
lic  importance  in  the  community  served,  and 
to  make  sufficient  time  available  for  full  dis¬ 
cussion  thereof.  The  Scott  case,  3  Pike  A 
Fischer,  Radio  Regulation  259,  stated  our 
conclusions  that  this  duty  extends  to  all  sub¬ 
jects  of  substantial  Importance  to  the  com¬ 
munity  coming  within  the  scope  of  free  dis¬ 
cussion  tmder  the  First  Amendment  without 
regard  to  personal  views  and  opinions  of  the 
licensees  on  the  matter,  or  any  determination 
by  ttie  licensee  as  to  the  possible  unpopu¬ 
larity  of  the  views  to  be  expressed  on  the 
subject  matter  to  be  discussed  among  partic¬ 
ular  elements  of  the  station’s  listening  audi¬ 
ence.  Cf.,  National  Broadcasting  Company 
V.  united  States.  319  UJ3.  190;  Allen  T.  Sim¬ 
mons.  3  Pike  A  Fischer,  RR.  1029,  affirmed; 
Simmons  v.  Federal  Communications  Com¬ 
mission,  169  F.  2d  670,  certiorari  denied,  335 
UJ3.  846;  Bay  State  Beacon.  3  Pike  A  Fischer, 
RJR,  1465,  affirmed;  Bay  State  Beacon  v.  Fed¬ 
eral  Communications  Commission,  US.  App. 
D.C.,  decided  December  20,  1948;  Petition  of 
Sam  M<HTl8.  8  Pike  A  Fischer,  RR.  154; 
’Thomas  N.  Beach.  8  Pike  A  Fischer  RR.  1784. 
And  the  Commission  has  made  clear  that  in 
such  presentation  of  news  and  comment  the 
public  interest  requires  that  the  licensee 
must  operate  on  a  bcwls  of  overall  fairness, 
mi>.iriwg  his  facilities  available  for  the  ex- 

•  Cf.,  ’Ihomhlll  V.  Alabama.  810  UJB.  88,  95, 
102;  Associated  Press  v.  United  States.  326 
UJ5.  1.  20. 


■Thus  in  the  Congressional  debates  lead¬ 
ing  to  the  enactment  of  the  Radio  Act  of 
1927,  Congressman  (later  Senatm:)  White 
stated  (67  Cong.  Rec.  6479,  March  12.  1926) : 

We  have  reached  the  d^nlte  conclusion 
that  the  right  of  all  our  people  to  enjoy  this 
means  of  communlcaticm  can  be  preserved 
only  by  the  repudlaUcm  of  the  idea  underly¬ 
ing  the  1912  law  that  anyone  who  will,  may 
U'ansmlt  and  by  the  asstttion  in  its  stead 
of  the  doctrine  that  the  right  of  the  public 
to  service  Is  superior  to  the  right  of  any  indi¬ 
vidual  to  use  the  ethmr  *  •  *  the  recent 
radio  conference  met  this  issue  sqxiarely. 
It  recognized  that  in  the  present  state  of 
scientlflc  development  there  must  be  a  lim¬ 
itation  vqion  the  number  of  brosidcasting 
stations  and  it  recommended  that  licenses 
should  be  Issued  cmly  to  those  stations  whose 
operation  wotild  render  a  benefit  to  the  pub¬ 
lic.  are  necessary  In  the  public  interest  or 
woiild  contribute  to  the  development  of  the 
art.  This  principle  was  approved  by  every 
witness  before  your  omnmlttee.  We  have 
written  it  into  the  bill.  If  enacted  into  law, 
the  broadcasting  privilege  will  not  be  a  right 
of  selfishness.  It  win  rest  upon  an  assur¬ 
ance  of  public  interest  to  be  served.  (Sm- 
phasls  added.] 
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pression  of  the  contrasting  Tlews  of  ah  re-  eiqxieltlonB  of  the  Tartous  podtloiis  taken 
nx^lble  elements  in  the  community  on  the  by  responsible  groups  and  Individuals  on 
Issues  which  arise.  Mayflower  Broad-  perticnlar  topics  and  to  choose  between 
oo.,  8  F.C.C.  883;  United  Broadcasting  them,  it  Is  evident  that  broadcast  lioensses 
Co.  (WHKC).  10  P.C.C.  615;  Cf.  WBNX  have  an  affirmative  duty  generally  to  en- 
Sroadcastlng  Oo.,  Inc..  4  Pike  h  Fischer.  BJB.  courage  and  Implement  the  broculcast  of  all 
344  (TSP»TY%>^ranriirm  Opinion).  Only  where  sides  of  oontroverslal  public  Issues  over  their 
tbe  licensee’s  discretion  In  the  choice  of  the  facilities,  over  and  beyond  their  obligation 
particular  programs  to  be  broadcast  over  his  to  make  available  on  demand  opportunities 
pintles  la  exercised  so  as  to  afford  a  rea-  for  the  expression  of  opposing  views.  It  Is 
aonable  opportunity  tea:  the  presentation  of  clear  that  any  approximation  of  fairness  In 
all  responsible  positions  on  matters  of  suf-  the  presentation  of  any  controversy  will  be 
ffclent  Importanoe  to  be  afforded  radio  time  difficult  if  not  impossible  of  achievement 
can  radio  be  maintained  as  a  medium  of  unless  the  licensee  plays  a  conscious  and  pos- 
freedom  of  speech  for  the  people  as  a  whole.  Itive  role  In  bringing  about  balanced  pree- 
Tbese  concepts,  of  course,  do  restrict  the  11-  entatlon  of  the  opposing  viewpoints. 


censee’s  freedom  to  utilize  his  station  In 
whatever  manner  he  chooses  but  they  do  so 
In  order  to  Tnitir«»  possible  the  maintenance 
of  radio  as  a  medium  of  freedom  of  speech 
for  the  general  public. 

8.  It  has  been  suggested  In  the  course  of 
the  hearings  that  licensees  have  an  afflrma- 
tlve  obligation  to  Insure  fair  presentation 
of  all  sides  of  any  controversial  issue  before 
any  time  may  be  allocated  to  the  discussion 
or  consideration  of  the  matter.  On  the  other 
hand,  arguments  have  been  advanced  In  sup¬ 
port  of  the  proposition  that  the  licensee’s  sole 
obligation  to  the  public  Is  to  refrain  from 
suppressing  or  excluding  any  responsible 
point  of  view  from  access  to  the  radio.  We 
are  of  the  opinion,  however,  that  any  rigid 
requirement  that  licensees  adhere  to  either 
of  these  extreme  prescriptions  for  proper  sta¬ 
tion  programming  techniques  would  seri¬ 
ously  limit  the  ability  of  licensees  to  serve 
the  public  Interest.  Forums  and  round¬ 
table  discussions,  while  often  excellent  tech¬ 
niques  of  presenting  a  fair  cross  section  of 
differing  viewpoints  on  a  given  Issue,  are  not 
the  only  appropriate  devices  for  radio  discus¬ 
sion,  and  In  some  circumstances  may  not  be 
particularly  appropriate  or  advantageous. 
Moreover,  In  many  Instances  the  primary 
“controversy”  will  be  whether  or  not  the 
particular  problem  should  be  discussed  at  all; 
in  such  circumstances,  where  the  licensee  has 
determined  that  the  subject  Is  of  sufficient 
Import  to  receive  broadcast  attention.  It 
would  obviously  not  be  in  the  public  Inter¬ 
est  for  spokesmen  for  one  of  the  opposing 
points  of  view  to  be  able  to  exercise  a  veto 
power  over  the  entire  presentation  by  refus- 
ixig  to  broadcast  Its  position.  Fairness,  In 
such  circumstances  might  require  no  more 
than  that  the  licensee  make  a  reasonable 
effOTt  to  secure  responsible  representation  of 
the  particular  position  and.  If  It  falls  in  this 
effort,  to  continue  to  make  available  Its  fa¬ 
culties  to  the  q>okesmen  for  such  position 
in  the  event  that,  after  the  original  programs 
are  broadcast,  they  then  decide  to  avail 
themselves  of  a  right  to  reply  to  present 
their  contrary  opinion.  It  should  be  re¬ 
membered,  moreover  that  discussion  of  pub¬ 
lic  Issues  will  not  necessarily  be  confined  to 
<luestlons  which  are  obviously  controversial 
In  nature,  and  In  many  cases,  programs  ini¬ 
tiated  with  no  thought  on  the  part  of  the  11- 
wnsee  of  their  possibly  controversial  natiuw 
«11  subsequently  arouse  controversy  and 
opposition  of  a  substantial  nature  which  will 
n^rtt  presentation  of  opposing  views.  In 
roch  cases,  however,  fairness  can  be  preserved 
wthout  undue  difficulty  since  the  faculties 
01  me  station  can  be  made  available  to  the 
^kesmen  for  the  groups  wishing  to  state 
1*1  opposition  to  those  expressed  In 
„  OTglnal  presentation  when  such  oppoei- 
«on  becomes  manifest. 

iw’  believe,  however,  that  the 

®  obligations  to  serve  the  public 
wrest  can  be  met  merely  through  the  adoi>- 
on  of  a  general  poUcy  of  not  refusing  to 
toadcast  opposing  views  where  a  demand 
made  of  the  station  for  broadcast  time. 
I  as  We  beUeve  to  be  the  case,  the  public 
terest  is  best  served  In  a  democracy 
•ofough  the  abUlty  of  the  people  to  hear 
No.  I45_pt,  n - ^2 


10.  It  should  be  recognized  that  there  can 
be  no  one  all  embracing  formula  which  li¬ 
censees  can  hope  to  apply  to  Insure  the  fair 
and  balanced  presentation  of  aU  public  is¬ 
sues.  Different  Issues  wUl  Inevitably  require 
different  techniques  of  presentation  and  pro¬ 
duction.  The  licensee  will  in  each  Instance 
be  called  upon  to  exercise  his  best  Judgment 
and  good  sense  In  determining  what  subjects 
shoiUd  be  considered,  the  particular  format 
of  the  programs  to  be  devoted  to  each  sub¬ 
ject,  the  different  shades  of  opinion  to  be 
presented,  and  the  spokesmen  for  each  point 
of  view.  In  determining  whether  to  honor 
specific  requests  for  time,  the  station  wlU 
Inevitably  be  confronted  with  such  questions 
as  whether  the  subject  Is  wmrth  considering, 
whether  the  viewpoint  of  the  requesting 
party  has  already  received  a  sufficient  amount 
of  broadcast  time,  or  whether  there  may  not 
be  other  available  groups  or  individuals  who 
might  be  more  appropriate  spokesmen  for 
the  particular  point  of  view  than  the  person 
making  the  request.  ’The  latter’s  personal 
Involvement  In  the  controversy  may  also 
be  a  factor  which  must  be  considered,  for 
elementary  considerations  of  fairness  may 
dictate  that  time  be  allocated  to  a  person 
or  group  which  has  been  specifically  attacked 
over  the  station,  where  otherwise  no  such 
obligation  would  exist.  Undoubtedly,  over 
a  period  of  time  some  licensees  may  make 
honest  errors  of  Judgment.  But  there  can 
be  no  doubt  that  any  licensee  honestly  de¬ 
siring  to  live  up  to  Its  obligation  to  serve 
the  public  Interest  and  making  a  reason¬ 
able  effort  to  do  so.  will  be  able  to  achieve 
a  fair  and  satisfactory  resolution  of  these 
problems  In  the  light  of  the  specific  facts. 

11.  It  is  against  this  backgrormd  that  we 
must  approcu:h  the  question  of  “edltoiiallza- 
tlon” — the  use  of  radio  facilities  by  the 
licensees  thereof  for  the  expression  of  the 
opinions  and  Ideas  of  the  licensee  on  the 
various  controversial  and  significant  Issues 
of  Interest  to  the  members  of  the  general 
public  afforded  radio  (or  television)  service 
by  the  particular  station.  In  considering 
this  problem  it  must  be  kept  In  mind  that 
such  editorial  expression  may  take  numy 
forms  ranging  from  the  overt  statement  of 
position  by  the  licensee  in  person  or  by  his 
acknowledged  spokesmen  to  the  selection 
and  presentation  of  news  editors  and  com¬ 
mentators  sharing  the  licensee’s  general 
opinions  or  the  making  available  of  the 
licensee’s  facilities,  either  free  of  charge  or 
for  a  fee  to  persons  or  organizations  reflect¬ 
ing  the  licensee’s  viewpoint  either  generaUy 
or  with  respect  to  speclflc  Issues.  It  should 
also  be  clearly  Indicated  that  the  question 
of  the  relationship  of  broadcast  edltorlallza- 
tlon,  as  deflned  above,  to  operation  In  the 
public  Interest,  Is  not  identical  with  the 
broader  problem  of  assmlng  “fairness”  In  the 
presentation  of  news,  comment  or  opinion, 
but  Is  rather  one  specific  facet  of  this  larger 
problem. 

12.  It  is  .clear  that  the  licensee’s  authesr- 
Ity  to  determine  the  specific  programs  to  be 
broadcast  over  his  station  gives  him  an  op¬ 
portunity,  not  available  to  other  persons,  to 
Insure  that  his  personal  viewpoint  on  any 
particular  issiie  Is  presented  In  his  station’s 
broadcasts,  whether  or  not  these  views  are 


e^ressly  identified  with  the  licensee.  And. 
In  absence  of  governmental  restraint,  he 
would.  If  he  so  chose,  be  able  to  utUlae  his 
posltl<Ki  as  a  lKX)adcast  licensee  to  weight 
the  scales  In  line  with  his  personal  views,  or 
even  directly  or  Indirectly  to  propagandisse 
in  behalf  of  his  particular  philosophy  or 
views  on  the  various  public  Issues  to  the 
exclusion  of  any  contrary  opinions.  Such 
action  can  be  effective  and  perstiaslve  wheth¬ 
er  or  not  It  Is  accompanied  by  any  edltorlal- 
Ization  In  the  narrow  sense  of  overt  state¬ 
ment  of  particular  opinions  and  views  Identi¬ 
fied  as  those  at  licensee. 

13.  ’The  narrower  question  of  whether  any 
overt  edltoriaUzatlon  or  advocacy  by  broad¬ 
cast  licensees.  Identified  as  such  Is  consonant 
with  the  operation  of  their  stations  In  the 
public  Interest,  resolves  Itself,  primarily  Into 
the  Issue  of  whether  such  Identification  of 
ccMnment  or  opinion  broadcast  over  a  radio 
or  television  station  with  the  licensee,  as 
such,  would  Inevitably  or  even  probably  re¬ 
sult  In  such  over-emphasis  on  the  side  of 
any  particular  controversy  which  the  licensee 
chooses  to  espouse  as  to  make  impossible  any 
reasonably  balanced  presentation  of  all  sides 
of  such  Issues  or  to  render  Ineffective  the 
available  saf^;uards  of  that  over-all  fairness 
which  is  the  essential  element  of  operation  In 
the  public  Interest.  We  do  not  believe  that 
any  such  consequence  Is  either  Inevitable  or 
probable,  and  we  have  therefore  come  to  the 
conclusion  that  overt  licensee  edltoriallza- 
tion,  within  reasonable  limits  and  subject 
to  the  general  requirements  of  fairness  de¬ 
tailed  above.  Is  not  contrary  to  the  public 
Interest. 

14.  The  Commission  has  given  careful  con¬ 
sideration  to  contentions  of  those  witnesses 
at  the  hearing  who  stated  their  belief  that 
any  overt  edltoriaUzatlon  or  advocacy  by 
broadcast  licensee  Is  per  se  contrary  to  the 
public  Interest.  ’The  main  arguments  ad¬ 
vanced  by  these  witnesses  were  that  overt 
edltoriaUzatlon  by  broadcast  licensees  would 
not  be  consistent  with  the  attainment  of 
balanced  presentations  since  there  was  a 
danger  that  the  Institutional  good  will  and 
the  production  resotirces  at  the  dl8i>osal  of 
broadcast  licensees  would  Inevitably  In¬ 
fluence  public  opinion  In  favcu*  of  the  posi¬ 
tions  advocated  in  the  name  of  the  licensee 
anti  that,  having  taken  an  open  stand  on  be¬ 
half  of  one  position  in  a  given  controversy, 
a  licensee  Is  not  likely  to  give  a  fair  break 
to  the  opposition.  We  believe,  however,  that 
these  fears  are  largely  misdirected,  emd  that 
they  stem  from  a  confusion  of  the  question 
of  overt  advocacy  In  the  name  of  the 
licensee,  with  the  broader  Issue  of  Insuring 
that  the  station’s  broadcasts  devoted  to  the 
consideration  of  public  Issues  will  provide 
the  listening  public  with  a  fair  and  balanced 
presentation  of  differing  viewpoints  on  such 
Issues,  without  regard  to  the  particular  views 
which  may  be  held  or  expressed  by  the 
licensee.  Considered,  as  we  believe  they 
must  be,  as  Just  one  of  several  types  of  pres¬ 
entation  of  public  issues,  to  be  afforded 
their  appropriate  and  non-excluslve  place  in 
the  station’s  total  schedule  of  programs  de¬ 
voted  to  balanced  discussion  and  consider¬ 
ation  of  public  Issues,  we  do  not  believe  that 
programs  in  which  the  licensee’s  personal 
opinions  are  expressed  are  Intrinsically  mors 
or  less  subject  to  abuse  than  any  other  pro¬ 
gram  devoted  to  public  issues.  If  It  be  true 
that  station  good  will  and  licensee  prestige, 
where  it  exists,  may  give  added  weight  to 
opinion  expressed  by  the  licensee,  it  does  not 
follow  that  such  opiniem  should  be  ex¬ 
cluded  from  the  air  any  more  than  It  diould 
In  the  case  of  any  individual  or  institution 
which  over  a  period  of  time  has  built  up  a 
reservoir  of  good  will  or  prestige  In  the 
community.  In  any  competition  for  public 
acceptance  of  Ideas,  the  skills  and  rssouroes 
of  the  proponents  and  opponents  will  always 
have  some  measure  effect  In  {Mroduoing 
the  results  sought.  But  It  would  not  be 
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suggested  that  they  should  he  denied  ex¬ 
pression  of  their  opinions  over  the  air  by 
reason  of  their  particular  assets.  What  Is 
against  the  public  Interest  Is  for  the  licensee 
“to  stack  the  cards**  by  a  deliberate  selec¬ 
tion  of  spokesmen  for  opposing  points  of 
view  to  favor  one  viewpoint  at  the  expense 
of  the  other,  whether  or  not  the  views  of 
those  spokesmen  are  Identified  as  the  views 
of  the  licensee  or  of  others.  Assurance  of 
fairness  must  In  the  final  analysis  be 
achieved,  not  by  the  exclusion  of  partlcxUar 
views  be<»tuse  of  the  source  of  the  views,  or 
the  forcefulness  vrlth  which  the  view  Is  ex- 
iwessed,  but  by  making  the  microphone 
available,  for  the  presentation  of  con¬ 
trary  views  vrlthout  deliberate  restrictions 
designed  to  Impede  equally  forceful  presenta¬ 
tion. 

15.  Similarly,  while  licensees  vrlU  In  most 
Instances  have  at  their  disposal  production 
resources  making  possible  graphic  and  per¬ 
suasive  techlnquee  for  forceful  presentation 
of  Ideas,  their  utilisation  for  the  promulga¬ 
tion  of  the  llcensee*s  personal  vlevrpolnts  will 
not  necessarily  or  automatically  lead  to  tm- 
falmess  or  lack  of  balance.  While  imcon- 
troUed  utilization  of  such  resources  for  the 
partisan  ends  of  the  licensee  might  conceiv¬ 
ably  lead  to  serious  abiises,  such  abuses 
could  as  well  exist  where  the  Btatlon*s  re- 
sowces  are  used  for  the  sole  use  of  his  per¬ 
sonal  spokesmen.  The  prejudicial  or  tinfalr 
use  of  Isroadcast  production  resources  would. 
In  either  case,  be  contrary  to  the  public 
interest. 

16.  *rhe  Commission  Is  not  persuaded  that 
a  statlon*s  willingness  to  stand  up  and  be 
coxmted  on  these  particular  Issues  upon 
which  the  licensee  has  a  definite  position  may 
not  be  actually  helpful  In  providing  and 
maintaining  a  climate  of  fairness  and  equal 
opportunity  for  the  expression  of  contrary 
views.  Certainly  the  public  has  less  to  fear 
from  the  open  partisan  than  from  the  covert 
propagandist.  On  many  Issues,  of  sufficient 
Importance  to  be  allocated  broadcast  time, 
the  station  licensee  may  have  no  fixed 
opinion  or  vlevrpolnt  which  he  wishes  to 
state  or  advocate.  But  where  the  licensee, 
himself,  believes  strongly  that  one  side  of  a 
controversial  Issue  Is  correct  and  should  pre¬ 
vail,  prohibition  of  his  expression  of  such 
position  will  not  of  Itself  insxire  fair  pres¬ 
entation  of  that  Issue  over  his  statlon*s 
facilities,  nor  would  open  advocacy  neces¬ 
sarily  prevent  an  overall  fair  presentation  of 
the  subject.  It  Is  not  a  sufficient  answer  to 
state  that  a  licensee  should  occupy  the  posi¬ 
tion  of  an  Impartial  umpire,  where  the  li¬ 
censee  is  In  fact  partial.  In  the  absence  of 
a  duty  to  present  all  sides  of  controversial 
Issues,  overt  edltorlallzation  by  station  li¬ 
censees  coiild  conceivably  result  In  serious 
abuse.  But  where,  as  we  believe  to  be  the 
case  under  the  Communications  Act,  such  a 
responsibility  for  a  fair  and  balanced  pres¬ 
entation  of  controversial  public  Issues  exists, 
we  cannot  see  how  the  open  espousal  of  one 
point  of  view  by  the  licensee  should  neces¬ 
sarily  prevent  him  from  affording  a  fair  op¬ 
portunity  for  the  presentation  of  contrary 
positions  or  make  more  difficult  the  enforce¬ 
ment  of  the  statutory  standard  of  fairness 
upon  any  licensee. 

17.  It  must  be  recognized,  however,  that 
the  licensee*s  opportunity  to  express  his  own 
views  as  part  of  a  general  presentation  of 
varying  opinions  on  particular  controversial 
Issues,  does  not  Justify  or  empower  any  li¬ 
censee  to  exercise  his  authority  over  the 
selection  of  program  material  to  distort  or 
suppress  the  basic  factual  Information  upon 
which  any  truly  fair  and  free  discussion  of 
public  Issues  must  necessarily  depend.  The 
basis  for  any  fair  consideration  of  public 
issues,  and  partlciilarly  those  of  a  contro¬ 
versial  nature.  Is  the  presentation  of  news 
and  Information  concerning  the  basic  facts 
of  the  controversy  In  as  complete  and  Im¬ 


partial  a  manner  as  possible.  A  licensee 
would  be  abusing  his  position  as  public 
trustee  of  these  Important  of  mass 

communication  were  he  to  withhold  from  ex¬ 
pression  over  his  facilities  relevant  news  or 
facts  concerning  a  controversy  or  to  slant 
or  distort  the  presentation  of  such  news.  No 
discussion  of  the  Issues  Involved  In  any  con¬ 
troversy  c<m  be  fair  or  In  the  public  Interest 
where  such  discussion  must  take  place  In  a 
climate  of  false  or  misleading  Information 
concerning  the  basic  facts  of  the  controversy. 

18.  During  the  course  of  the  hearings, 
fears  have  been  expressed  that  any  effort 
on  the  part  of  the  C!ommisslon  to  enfOTce 
a  reasonable  standard  of  fairness  and  Im¬ 
partiality  would  Inevitably  require  the  Com¬ 
mission  to  take  a  stand  on  the  merits  of  the 
particular  issues  considwed  In  the  programs 
broculcast  by  the  several  licensees,  as  well  as 
exposing  the  licensees  to  the  risk  of  loss  of 
license  because  of  “honest  mistakes**  which 
they  may  make  In  the  exercise  of  their  Judg¬ 
ment  with  respect  to  the  broctdcasts  of  pro¬ 
grams  of  a  controversial  nature.  We  believe 
that  these  fears  are  wholly  without  Jtistlfica- 
tlon,  and  are  based  on  either  an  assump¬ 
tion  of  abuse  of  power  by  the  Ccanmisslon 
or  a  lack  of  proper  understanding  of  the  role 
of  the  Commission,  tmder  the  Communica¬ 
tions  Act,  In  considering  the  program  service 
of  broadcast  licensees  In  passing  upon  appli¬ 
cations  for  renewal  of  license.  While  this 
Commission  and  its  predecessor,  the  Fed¬ 
eral  Radio  CkHnmisslon,  have,  from  the  begin¬ 
ning  of  effective  radio  regulation  In  1927, 
properly  considered  that  a  llcen8ee*8  overall 
program  service  is  one  of  the  primary  Indicia 
of  his  ability  to  serve  the  public  Interest, 
actvial  consideration  of  such  service  has  al¬ 
ways  been  limited  to  a  determination  as  to 
whether  the  llcensee*s  programming,  taken 
as  a  whole,  demonstrates  that  the  licensee 
Is  aware  of  his  listening  public  and  Is  vrlUlng 
and  able  to  make  an  honest  and  reasonable 
effort  to  live  up  to  such  obligations.  The 
action  of  the  station  In  carryli^'  or  refusing 
to  carry  any  particular  i^ogram  Is  of  rele¬ 
vance  only  as  the  statlon*s  actions  with  re¬ 
spect  to  such  programs  fits  into  Its  overall 
pattM-n  of  broadcast  service,  and  must  be 
considered  In  the  light  of  Its  other  program 
activities.  This  does  not  mean,  of  coinrse, 
that  stations  may,  with  impunity,  engage 
In  a  pcurtlsan  editca’ial  campaign  on  a  par¬ 
ticular  Issiie  or  series  of  Issues  provided 
only  that  the  ronainder  of  Its  program  sched¬ 
ule  conforms  to  the  statutory  norm  of  fair¬ 
ness;  a  licensee  may  not  utilize  the  portion 
of  Its  broadcast  service  which  conforms  to  the 
statutory  requirements  as  a  cover  or  shield 
for  other  programming  which  fails  to  meet 
the  minimum  standards  of  operation  In  the 
public  interest.  But  It  is  clear  that  the 
standard  of  public  interest  is  not  so  rigid 
that  an  honest  mistake  or  error  in  Judgment 
on  the  pcuit  of  a  licensee  will  be  or  should  be 
condemned  where  his  overall  record  demon¬ 
strates  a  reasonable  effort  to  provide  a  bal¬ 
anced  presentation  of  comment  and  opinion 
on  such  Issues.  The  question  Is  necessarily 
one  of.  the  reasonableness  of  the  station*8 
actions,  not  whether  any  absolute  standard 
of  fairness  has  been  achieved.  It  does  not 
require  any  appraisal  of  the  merits  of  the 
XMTticular  issue  to  determine  whether  rea¬ 
sonable  efforts  have  been  made  to  present 
both  sides  of  the  question.  Thiis,  In  apprais¬ 
ing  the  record  of  a  station  In  presenting 
programs  concerning  a  controversial  bill 
pending  befes'e  the  Congress  of  the  United 
States,  If  the  record  disclosed  that  the  li¬ 
censee  had  permitted  only  advocates  of  the 
blll*s  enactment  to  utilize  Its  facilities  to  the 
exclusion  of  Its  oi^nents.  It  Is  clear  that  no 
Independent  appraisal  of  the  blirs  merits 
by  the  Commission  would  be  reqxilred  to 
reach  a  determination  that  the  licensee  had 
misconstrued  Its  duties  and  obligations  as  a 
person  licensed  to  serve  the  public  interest. 


The  Commission  has  observed.  In  consider¬ 
ing  this  general  problem  that  “the  duty 
to  op&eaXe  In  the  public  interest  is  no  esc^ 
terlc  mystery,  but  is  essentially  a  duty  to 
operate  a  radio  station  with  good  Judgment 
and  good  faith  guided  by  a  rectsonable  regard 
for  the  Interests  of  the  community  to  be 
served.**  Northern  Ccarporatlon  (WMEX)  4 
Pike  A  Fischer,  RJt.  883,  839.  Of  course, 
some  cases  will  be  clearer  than  others,  and 
the  Commission  In  the  exercise  of  its  func¬ 
tions  may  be  called  upon  to  weigh  conflict¬ 
ing  evidence  to  determine  whether  the  li¬ 
censee  has  or  has  not  made  reasonable  efforts 
to  present  a  fair  and  well-rounded  presenta¬ 
tion  of  particular  public  Issues.  But  the 
standard  of  reasonableness  and  the  reason¬ 
able  approximation  of  a  statutory  norm  is 
not  an  arbitrary  standard  Incapable  of  ad¬ 
ministrative  or  Judicial  determination,  but 
on  the  contrary,  one  of  the  basic  standards 
of  conduct  in  numerous  fields  of  Anglo- 
American  law.  Like  all  other  fiexlble  stand¬ 
ards  of  conduct.  It  is  subject  to  abuse  and 
arbitrary  Interpretation  and  application  by 
the  duly  authorized  reviewing  authorities 
But  the  posslbUlty  that  a  legitimate  stand-' 
aid  of  legal  conduct  might  be  abused  or 
arbitrarily  applied  by  capricious  govern¬ 
mental  authority  is  not  and  cannot  be  a  rea¬ 
son  for  abandoning  the  standard  itself.  And 
broadcast  licensees  are  protected  against  any 
conceivable  abuse  of  power  by  the  Commis¬ 
sion  in  the  exercising  of  Its  licensing  author¬ 
ity  by  the  procedural  safeguards  of  the  Com¬ 
munications  Act  and  the  Administrative  Pro¬ 
cedure  Act,  and  by  the  right  of  appeal  to  the 
Courts  ftom  final  action  claimed  to  be  ar- 
bitrsuy  mr  cainricious. 

19.  There  remains  for  consideration  the 
aUegation  made  by  a  few  of  the  witnesses  in 
the  hearing  that  any  action  by  the  Com¬ 
mission  In  this  field  enforcing  a  basic  stand¬ 
ard  of  fairness  upon  broadcast  Ucensees  nec¬ 
essarily  constitutes  an  “abridgement  of  the 
right  of  free  speech**  In  violation  of  the  First 
Amendment  of  the  United  States  Constitu¬ 
tion.  We  can  see  no  sound  basis  for  any 
such  conclusion.  The  freedom  of  speech 
protected  against  governmental' abridgement 
by  the  First  Amendment  does  not  extend  any 
privilege  to  government  licensees  of  means  of 
public  conmiimicatlons  to  exclude  the  ex¬ 
pression  of  opinions  and  Ideas  with  which 
they  are  In  disagreement.  We  believe,  on 
the  contrary,  that  a  requirement  that  broad¬ 
cast  licensees  utilize  their  franchises  in  a 
manner  in  which  the  listening  public  may  be 
assured  of  hearing  varying  opinions  on  the 
paramoimt  Issues  facing  the  American  peo¬ 
ple  Is  within  both  the  spirit  and  letter  of  the 
First  Amendment.  As  the  Supreme  Court  of 
the  United  States  has  pointed  out  in  the 
Associated  Press  monopoly  case: 

It  would  be  strange  Indeed,  however,  if 
the  grave  concern  for  freedom  of  the  press 
which  prcnnpted  adoption  of  the  First 
Amendment  should  be  restd  as  a  command 
that  the  govenunent  was  without  power  to 
protect  that  freedom.  •  *  •  That  Amend¬ 
ment  rests  on  the  assiunptlon  that  the  wid¬ 
est  possible  dissemination  of  information 
from  diverse  and  antagonistic  soxiroes  is  es¬ 
sential  to  the  welfare  of  the  public,  that  a 
free  press  is  a  condition  of  free  society. 
Surely  a  command  that  the  government  it¬ 
self  shall  not  Impede  the  free  flow  of  ideas 
does  not  afford  nongovernmental  combina¬ 
tions  a  refuge  If  they  Impose  restraints  upon 
that  constltutionsdly  gUManteed  freedora. 
Freedom  to  publish  means  freedom  for  all 
and  not  for  some.  Freedom  to  publish  is 
guaranteed  by  the  Constitution,  but  frw- 
dom  to  combine  to  keep  others  from  pu^ 
lishing  is  not.  (Associated  Press  v.  United 
States,  326  UB.  1  at  p.  20.) 

20.  We  fully  recognize  that  freedom  of  the 
radio  is  Included  among  the  freedoms  pro¬ 
tected  against  governmental  abridgement  ny 
the  First  Amendment.  United  States 
mount  Pictures,  Inc.,  et  al.,  884  U.S.  131,  lo  • 
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expressed  that  the  public  Interest  requires 
that  a  fair  crcNSS-section  of  opinion  be  pre> 
sented  with  respect  to  the  controversial  is¬ 
sues  discussed,  regardless  of  the  perstmal 
views  of  the  licensee. 

Indeed,  since  1959  the  Communications 
Act  has  affirmed  the  fairness  doctrine  with 
respect  to  the  broadcast  licensee  who  per¬ 
mits  the  use  of  his  facilities  for  the  presenta¬ 
tion  of  controversial  public  issues.  In  the 
1969  Amendment  to  Section  315  of  the  Act, 
Congress  speciflcaUy  affirmed  the  fairness 
doctrine  by  providing  that: 

“Nothing  in  the  foregoing  sentence  {i.e., 
exemption  from  equal  time  requirements  for 
news-type  programs]  shall  be  construed  as 
relieving  broadcasters,  in  connection  with 
the  presentation  of  newscasts,  news  inter¬ 
views,  news  documentaries,  and  on-the-spot 
coverage  of  news  events,  from  the  obligation 
imposed  upon  them  imder  this  chapter  to 
operate  in  the  public  Interest  and  to  afford 
reasonable  opportunity  for  the  discussion  of 
conflicting  views  on  issues  of  public  impor¬ 
tance.” 

The  legislative  history  of  this  amendment 
establishes  that  this  provision  “is  a  restate¬ 
ment  of  the  basic  pcdicy  of  the  ‘standard  of 
fairness’  which  is  imposed  aa  broadcasters 
under  the  Communications  Act  of  1934” 
(House  Rept.  No.  1069,  86th  Cong.,  let  Bess., 
August  27,  1959,  p.  5) .  As  shown  by  the  use 
of  the  WOTd  “chapter”  rather  than  “section” 
and  also  by  the  legislative  history  (ibid.. 
Sen.  Rept.  No.  562,  86th  Cong.,  1st  Sees., 
pp.  13,  19;  105  Cong.  Rec.  16310,  16346-47; 
17778,  17830-31),  Congress  made  clear  that 
the  obligation  of  fairness  is  applicable  to  all 
broadcasts  dealing  with  controversial  issues 
of  public  Importance.  Thus,  Just  as  Section 
315  prior  to  1959  imposed  a  specific  statutory 
obligation  upon  the  licensee  to  afford  “equal 
opportunities”  to  legally  qualified  candidates 
for  public  office,  since  1959  it  also  gives  spe- 
ciflc  statutory  recognition  to  the  doctrine 
that  requires  the  licensee  “to  afford  reason¬ 
able  opportunity  for  the  discussion  of  con¬ 
flicting  views  on  issues  of  public  impor¬ 
tance,”  l.e.,  to  be  fair  in  the  broadcasting  of 
controversial  issues. 

B.  The  History  of  the  Fairness  Doctrine 
Within  the  Commission. 

The  administrative  history  of  the  fairness 
doctrine  dates  back  to  some  of  the  flrst  deci-  ‘ 
sions  of  the  Federal  Radio  Commission,  op¬ 
erating  under  the  authority  of  the  Federal 
Radio  Act  of  1927^  and  seeking  to  imple¬ 
ment  the  public  interest  requirement  of 
that  Act. 

One  of  the  flrst  responsibilities  of  the  Ra¬ 
dio  Commission  was  to  assign  the  frequencies 
and  hours  of  operation  to  the  numerous  radio 
stations  which  had  begun  operations  prior 
to  the  enactment  of  the  Radio  Act.  The 
means  through  which  the  Radio  Commission 
carried  out  this  responsibility  was  primarily 
by  the  adoption  of  a  general  reallocation  pro¬ 
gram  which  became  effective  on  November 
1,  1928,  and  pursuant  to  which,  the  fre¬ 
quencies  and  hours  of  operation  of  every 
radio  station  in  the  country  were  speclfled.* 

Following  the  adoption  of  the  general  real- 
location  plan,  the  Radio  Commission  re¬ 
ceived  numerous  applications,  many  of  which 
were  mutually  exclusive,  for  modiflcation  of 
the  licenses  which  had  been  issued  pursuant 
to  the  plan.  Many  of  the  applications  were 
from  organizations  which  had  been  using 
their  facilities  primarily  for  the  promotion 
of  their  own  viewpoint.  While  the  Commis¬ 
sion  generally  adopted  the  principle  that, 
as  between  two  broadcasting  stations  with 
otherwise  equal  claims  for  privileges,  the 
station  with  the  longest  record  of  contimi- 
ous  service  would  have  the  superior  right  for 


But  this  does  not  mean  that  the  freedom  Appendix  B 

of  the  people  as  a  whole  to  enjoy  the  max- 

l]n\uu  possible  utilization  of  this  medium  of  [FOC  64-612] 

moan  commiinication  may  be  subordinated  to  „  __  TV  -n.  mTu^ 

^  THX  HISTOET  of  the  FAJEMESS  iJOCTEXinE 

the  freedom  of  any  single  person  to  exploit 

the  medltun  for  his  own  private  interest.  A.  Legislative  History. 

Indeed,  it  seems  indisputable  that  full  ef-  The  falmess  doctrine  was  adopted  pur- 

fect  can  only  be  given  to  the  concept  of  free-  suant  to  the  public  interest  standards  ot  the 
dom  ot  speech  on  the  radio  by  giving  prece-  Federal  Radio  Act  of  1927  and  the  Cotnmu- 
dence  to  the  right  of  the  American  public  nicatlons  Act  of  1984,  and  In  light  of  the  ex- 
to  be  informed  on  all  sides  of  public  ques-  presslons  of  Congress  as  set  forth  in  l^is- 
tlons  over  any  such  individual  exploitation  lative  history. 

for  private  purposes.  Any  regulation  of  From  the  inception  of  commercial  radio 
radio,  especially  a  system  of  limited  licensees,  broadcasting.  Congress  expressed  its  concern 
is  in  a  real  sense  an  abrlgement  of  the  in-  that  the  air  waves  be  used  as  a  vital  means 
herent  freedom  of  persons  to  express  them-  of  commimication,  capable  of  making  a 
selves  by  means  of  radio  conomunlcatlons.  It  major  contribution  to  the  development  of  an 
is,  however,  a  necessary  and  constitutional  informed  public  opinion.  It  was  to  enoour- 
shrldgement  in  order  to  prevent  chaotic  in-  age  these  capabilities  within  the  American 
terference  from  destroying  the  great  poten-  institutional  framework  that  Congress  legls- 
tial  of  this  medium  for  public  enlighten-  lated  in  this  fleld.^ 

ment  and  entertainment.  National  Broad-  Both  the  Federal  Radio  Act  of  1927  and  the 
casting  Company  v.  United  States,  319  US.  Communications  Act  of  1934  established  that 
190,  296;  cf.  Federal  Radio  Conunission  v.  the  American  system  of  broadcasting  should 
Nelson  Brothers  Bond  &  Mortgage  Co.,  289  pe  carried  on  through  a  larg;e  niunber  of  prl- 
US.  266;  Fisher’s  Blend  Stt  tlon,  Inc.  v.  State  vate  licensees  upon  whom  rested  the  sole 
Tax  Commission,  277  UB.  650.  Nothing  in  responsibility  for  determining  the  content 
the  Communications  Act  or  its  history  sup-  and  presentation  of  program  material.  But 
ports  any  conclusion  that  the  people  of  the  the  Congress,  in  granting  access  to  broadcast 
nation,  acting  through  Congress,  have  in-  facilities  to  a  limited  number  of  private  li- 
tended  to  surrender  or  diminish  their  para-  censees,  made  clear  from  the  beg;tnnlng  that 
mount  rights  In  the  air  waves,  including  ac-  the  responsibility  which  licensees  held  must 
0668  to  radio  broadcasting  facilities  to  a  lim-  be  exercised  in  accordance  with  the  par- 
ited  number  of  private  licensees  to  be  used  amount  public  interest.  Thus,  the  legislative 
aa  such  licensees  see  lit,  without  reg;ard  to  history  is  clear  that  the  Congress  intended 
the  paramount  Interests  of  the  people.  The  that  radio  should  be  maintained  as  a  medl- 
most  signlflcant  meaning  of  freedom  of  the  inn  of  free  speech  fmr  the  general  public, 
radio  is  the  right  of  the  American  people  rather  than  as  an  outlet  fm:  the  views  of  a 
to  listen  to  this  great  medium  of  communl-  few,  and  that  the  responsibility  held  by 
cations  free  from  any  governmental  dicta-  bro^cast  licensees  must  be  exercised  in  a 
tlon  as  to  what  they  can  or  cannot  hear  manner  which  would  serve  the  community 
and  free  alike  from  similar  restraints  by  generally  the  various  groups,  whether 
private  licensees.  organized  or  not,  which  made  up  the  com- 

21.  To  recapitulate,  the  Commission  be-  munity. 
lleves  that  under  the  American  system  of  early  as  1926,  in  the  Congressional  de¬ 

broadcasting  the  individual  licensees  of  radio  bates  which  led  to  the  enactment  of  the 
stations  have  the  responsibility  for  deter-  Radio  Act  of  1927,  Congressman  (later  6en&- 
mlnlng  the  specific  program  material  to  be  tor)  White  stated  (67  Cong.  Rec.  5479,  March 
broadcast  over  their  stations.  This  choice,  12,  1926) : 

however,  must  be  exercised  in  a  manner  con-  «'<we  have  reached  the  definite  conclusion 
slstent  with  the  basic  policy  of  the  Con-  that  the  right  of  all  our  people  to  enjoy  this 
grass  that  radio  be  maintained  as  a  medium  means  of  communication  can  be  pMserved 
of  free  speech  for  the  general  public  as  a  only  by  repudiation  of  the  idea  underlying 
whole  rather  than  as  an  outlet  for  the  purely  the  1912  law  that  anyone  who  will,  may 
personal  or  private  interests  of  the  licensee,  transmit  and  by  the  assertion  in  its  stead 
This  requires  that  licensees  devote  a  rea-  of  the  doctrine  that  the  right  of  public  to 
sonable  percentage  of  their  broadcasting  service  is  superior  to  the  right  of  any  Ihdi- 
tlme  to  the  discussion  of  public  issues  of  in-  vidual  to  use  the  ether.  This  is  the  flrst  and 
terest  in  the  commtmity  served  by  their  sta-  most  fundamental  difference  between  the 
tlons  and  that  such  progranos  be  designed  pending  bill  and  present  law.” 
so  that  the  public  has  a  reasonable  oppor-  “The  recent  radio  conference  met  ^is  issue 
tunity  to  hear  different  opposing  positions  squarely.  It  recognized  that  in  the  present 
on  the  public  issues  of  interest  and  impor-  state  of  scientific'  development  there  must  be 
tance  in  the  community.  ’The  particular  tor-  a  limitation  upon  the  number  of  broadcast- 
mat  best  suited  for  the  presentation  of  such  Ing  stations  and  it  recognized  that  licenses 
programs  in  a  manner  consistent  with  the  should  be  issued  only  to  those  stations  whose 
public  interest  must  be  determined  by  the  operation  would  render  a  beneflt  to  the  pub- 
licensee  in  the  light  of  the  facts  of  each  in-  lie,  are  necessary  in  the  public  interest  or 
dividual  situation.  Such  presentation  may  woxUd  contribute  to  the  development  of  the 
include  the  identified,  expression  of  the  11-  art.  This  principle  was  approved  by  every 
censee’s  personal  viewpoint  as  part  of  the  witness  before  yomr  committee.  We  have 
more  general  presentation  of  views  or  com-  written  it  into  the  bill.  If  enacted  into  law, 
ments  on  the  varloiu  Issues,  but  the  op-  the  broadcasting  privilege  will  not  be  the 
portunity  of  licensees  to  present  such  views  right  of  selflshness.  It  will  rest  upon  an 
as  they  may  have  on  matters  of  controv^sy  assurance  of  public  interest  to  be  served.” 
°my  not  be  utilized  to  achieve  a  partisan  or  Similarly,  the  view  that  the  public  interest 
one-sided  presentation  of  issues.  Licensee  is  paramount  to  the  private  interest  of  par- 
adltorialization  is  but  one  aspect  of  freedonx  ticular  licensees  was  emphasized  again  on 
of  expression  by  means  of  radio.  Only  in-  Jixne  9,  1948,  in  a  unanimous  report  of  Uie 
wfar  as  it  is  exercised  in  conformity  with  Senate  Ckunmittee  on  Interstate  and  Foreign 
tbe  paramount  right  of  the  public  to  hear  a  Commerce  on  S.  1333,  S.  Rept.  No.  1567,  80th 
reasonably  balanced  presentation  of  all  re-  Cong.,  2d  Sess.,  pp.  14-15;  and,  more  re¬ 
sponsible  viewpoints  on  particular  Issues  can  cently,  on  April  17,  1962,  in  S.  Rept.  No.  994 
®ditoriallzatlon  be  considered  to  be  con-  (Part  6) ,  87th  Cong..  2d  Sess.,  pp.  1-4,  with 
sistent  with  the  licensee’s  duty  to  operate  particular  reference  to  the  Ckmunlssion’s 
m  the  public  interest.  For  the  licensee  is  a  fairness  doctrine,  in  which  the  view  was 
inp  f**  with  the  duty  of  preserv-  - 

^  PubUc  generally  radio  as  a  medl-  iS.  R^t.  No.  994  (Part  6),  87th  Cong.. 

01  iree  expression  and  fair  nreaanta.tlnn.  Ud  Rars  .  r>  1 


44  8tat.ll62  (1927). 

See  2  F11.C.  Ann.  Rept.  17-18,  200-214. 
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NOTICES 


%  UoenM.  one  exception  to  tbe  principle  of 
“priority"  wu  made  in  the  case  ot  atatlona 
which  served  as  outlets  tear  the  presentation 
of  only  one  point  at  view. 

Thus,  in  Oreat  Lakea  Broadeaatinff  Com^ 
pany  (reported  in  8  FA.O.  Ann.  Bep.  82) .  the 
Oommlssion  denied  an  application  few  modi¬ 
fication  at  license  at  a  station  which  broad¬ 
cast  only  one  point  of  view,  stating  that  (at 
pp.  32.  83) ; 

Broadcasting  stations  are  licensed  to  serve 
the  public  and  not  for  the  purpose  of 
furthering  the  private  or  selfish  interests 
of  individuals  or  groups  (rf  individuals.  The 
standard  of  public  interest,  convenience,  or 
necessity  means  nothing  if  it  does  not  mean 
this. 

It  would  not  be  fair,  indeed  it  would 
not  be  good  service,  to  the  public  to  allow  a 
one-sided  presentation  of  the  political  issues 
of  a  campaign.  Insofar  as  a  program  con¬ 
sists  of  discussion  of  public  questions,  public 
interest  requires  ample  play  for  the  free  and 
fair  competition  of  opposing  views,  and  the 
commission  believes  that  the  principle  ap¬ 
plies  not  only  to  addresses  by  political  can¬ 
didates  but  to  all  discussions  of  Issues  of 
importance  to  the  public.  72ie  great  ma¬ 
jority  at  broadcasting  stations  are,  the  com¬ 
mission  is  glad  to  say,  already  tacitly 
recognizixig  a  broader  duty  than  the  law  im¬ 
poses  upon  them. 

In  explanation  of  this  view,  the  Radio 
Ck>mmiS8ion  pointed  out  that  in  the  com¬ 
mercial  radio  broadcasting  scheme  {Id.  at 
p.84): 

*  *  *  there  is  no  room  for  the  operation  at 
broadcasting  stations  exclusively  by  or  in  the 
private  interests  of  Individuals  or  groups  so 
far  as  the  nature  of  programs  is  concerned. 
There  is  not  room  in  the  broadcast  band  for 
every  school  of  thoued^t,  religious,  political, 
social,  and  economic,  each  to  have  its  sep¬ 
arate  broadcasting  station,  its  mouthpiece 
in  the  ether.  If  franchises  are  extended  to 
some  it  gives  them  an  unfair  advantage  over 
others,  and  results  in  a  corresponding  cut- 
ting-down  of  general  public-service  stations. 
It  favors  the  interests  and  desires  of  a  portion 
of  the  listening  public  at  the  expense  of  the 
rest.  Propaganda  stations  (a  term  which  is 
here  xised  tor  the  sake  of  convenience  and 
not  in  a  derogatory  sense)  are  not  consistent 
with  the  most  beneficial  sort  of  discussion 
of  public  questions.  As  a  general  rule, 
postulated  on  the  laws  of  nature  as  well  as 
on  the  standard  of  pfibllo  interest,  conven¬ 
ience.  or  necessity,  particular  doctrines, 
creeds  and  beliefs  mxist  find  their  way  into 
the  market  at  ideas  by  the  existing  public- 
service  stations,  and  if  they  are  of  sulficient 
Importance  to  the  listening  public  the  micro¬ 
phone  will  imdoubtedly  be  available.  If  it 
is  not,  a  well-fotmded  complaint  will  receive 
the  careful  consideration  of  the  Commission 
in  its  future  action  with  reference  to  the 
station  complained  of.* 

And,  in  the  Chicago  Federation  of  Labor 
case  (repOTted  in  8  F.R.C.  86,  affirmed,  Chica¬ 
go  Federation  of  Labor  v.  FJLC..  41  F.  2d 
422,  the  Commission  again  denied  a  modifica¬ 
tion  of  license  on  the  ground  that: 

Since  there  is  only  a  limited  niunber  of 
available  frequencies  for  broadcasting,  this 
commission  was  of  the  opinion,  and  so  foxmd, 
that  there  is  no  place  for  a  station  catering 
to  any  group,  but  that  all  stations  should 


eater  to  ttie  general  public  and  serve  public  C.  The  Commisaion's  Report  on  Editorial- 
interest  as  asalnst  ktoud  or  class  interest.*  izina. 

un-  The  Report  on  Editorialising  by  Broadcast 
equivocal  allta^on  by  the  Federal  Cem-  ucensees,  ropra.  whlch^s^isoJed  by  the 
munlcattoM  Oom^^  operati^  undw  ckmimlsslon  to  1949  in  Docket  No.  8616.  sete 

^  most  fully  the  basic  requiremente  S 

of  1984.  Thus,  to  1938,  the  Commission  “fairness  doctrine"  and  remains  thJ 

de^  anappuc^nfora  co^ctlonpw-  keystone  of  the  Commission's  fi^  poiw 

appU^t/s  today.  The  Report  was  the  result  of  a  tS 

y«"  proceeding  to  which  members  of  the 
broad^  faemties  by  ^ns  or  oip^-  the  broadcasting  industry.  aS  Se 

tlons  wishing  to  p^nt  any  ^ew^tot  dlf-.  commission  participated.  In  ^enceT  Se 

R®Port  totabllshed  a  two-fold  obligation  S 

to  opiate 

the  Oommlssion  stated  (6  F.C.C.  Ann.  Rep.  the  public  interest:  (1)  that  every  ii- 

*  _ .  .  ..  . oensee  devote  a  reasonable  portion  of  broad- 

obligation  to  i^dw  ^ast  time  to  the  discussion  wd  conslderSton 
a  puimc  service,  ^tlom  aro  required  to  of  controversial  Issues  of  pubUc  ImpoSnce 
furnish  weU-rounded  ^er  toan  one-sided  ^nd  (2)  that  to  doing  so.  he  be  faii^tS 

dU^onof  ^bUcquei^ons."  that  he  affirmative^  endeavor  to  maL  iS 

Agalto  ^oadcMttog  facilities  available  t6r  the  expression  of  co^ 

8  FCC  383  at  840,  the  Commission  trasttog  viewpoints  held  by  responsiWe  eie- 

respect  to  the  controversial  is- 
V-  ^  si^h  <m  the  radio  mvist  gugg  presented.  WhUe  concerned  with  the 

^  basic  considerations  relevant  to  the 

*>y  broadcast  £n. 

lie  at  aU  ^dM  of  publto  i»ues.  tod^,  m  ggeg^  tlie  Report  also  dealt  with  the  rela- 
one  Ucensed  to  operate  to  t^  public  domain  tlonshlp  of  licensee  editorial  opinion  to  the 
the  Uc^  has  ass^ed  toe  oblation  of  general  obligations  of  Ucensees  for  the  prw- 
presenttog  aU  sides  of  Important  pubUc  ques-  entatlon  of  programs  tovolvtoi?  conSoveX 
ttons  fairty,  obj^ely  ^  without  bias,  iggues.  and.*a^SSg?riVfo^rh  to  S 
biterest— not  toe  private— is  general  obligations  of  licensees  in  this 

JJctftUUA/UlAW* 

£5S"S[;  y.  "y  "H”  nrrt.  the  Report  reafflrmed  the  hMlc  re- 
stated  a^.  3*0.  In  brief,  toe  broadcaster  aponslbllity  of  broadcast  licensees  operating 
“  i^ocate."  statement  bile  interest  to  provide  aTeason! 

wae  widely  accepted  as  an  outright  prohibi-  able  amount  of  broadcast  tone  for  the  pres- 
tion  of  broadcast  edit(»rlalizing.  and,  to  view  entatlon  of  programs  devoted  to  the  dls- 
of  the  reaction  to  such  policy,  the  Commls-  cussion  and  consideration  of  controversial 
Sion,  on  September  5,  1947,  initiated  a  pro-  issues  of  public  importance.  Because  of  the 
ceedtog  to  Docket  No.  8516  to  study  and  re-  vital  role  that  broadcast  facilities  can  play 
examine  toe  role  of  broadcast  edltOTiallztoir  bx  the  development  of  an  informed  public 
and  the  fairness  doctrine,  to  geneSd  This  ©P^ibon  to  ova  democracy,  the  Commission 

study  culminated  to  toe  Report  on  Editor!-  **^°,^^**^1  j  4.^ 

-unra  as  wUl  be  set  mcM-e  fullv  •  •  has  consequently  recognized  the 

s^slng.  supra,  as  wUl  be  set  forth  more  fully  necessity  for  licensees  to  devote  a  reason- 

able  percentage  of  their  broadcast  time  to 
Concmrently  with  its  study  to  Docket  the  presentation  of  news  and  programs  de- 
No.  8516,  however,  toe  Commission  continued  voted  to  the  consideration  and  discussion  of 
toe  process  of  defining  and  appljfing  the  public  issues  of  interest  to  toe  community 
fairness  doctrine  to  toe  various  problems  served  by  toe  particular  station."^ 
which  were  presented  to  it.  Thus,  toe  Cenn-  The  Commission  further  determined,  how- 
mission  made  clear  its  belief  that  not  only  ever,  that  toe  "paramount"  right  of  the 
did  the  pubUc  interest  require  broadcast  P^Uc  to  a  free  sotdety  to  be  tofomed  could 

Ucensees  to  affirmatively  encourage  toe  dls-  ^y  ^ 

1  .  there  was  presented  to  toe  public  "for  ac- 

cusslon  of  controverlal  Issues,  but  that,  to  oeptance  or  rejection  toe  different  attitudes 
presenting  such  programs,  every  Ucensee  had  ^nd  viewpoints  concerning  these  vital  and 
the  responsiblUty  to  aflOTd  reasonable  <^>-  often  controversial  Issues  which  are  held  by 
portunlty  for  toe  presentatiem  of  contrasting  toe  various  groups  which  make  up  the 
viewpoints.  See  e.g..  United  Broadcasting  commtmlty."  Consequently,  the  Commission 
Co.,  10  FCC  615  (1945);  Johnston  Broadcast-  stated  that: 

tog  Co.,  12  FCC  617  (1947),  reversed  on  other  “•  •  •  the  Ucensee's  obligations  to  serve 
groimds,  Johnston  Broadcasting  Co.  v.  F.C.C.,  *be  pubUc  interest  can  [not]  be  met  merely 
176  F.  2d  361  (1949) ;  Laurence  W.  Harry.  13  through  toe  adoption  of  ®Beneral  policy  of 
TPnr>  MOAAX-  XTOWW  On  *^0*  refuslng  to  bToadcast  opposing  views 

FCC  23  (1948),  WBNX  Broadcasting  Co.,  ^  demand  is  made  of  the  station  for 

12  FCC  806,  887.  In  toe  WBNX  case  the  broadcast  time  •  •  •  it  is  evident  that 
Conunisslon  also  stated  (12  FCC  at  841):  broadcast  licensees  have  an  affirmative  duty 
“The  fairness  with  which  a  Ucensee  deals  generaUy  to  encourage  and  Implement  the 
with  particular  racial  or  reUgious  groups  to  broadcast  of  aU  sides  of  controversial  public 
its  eommimity,  to  tba  exercise  of  its  power  issues  over  their  faculties,  over  and  beyond 
to  determine  who  can  broadcast  what  over  their  obUgatlon  to  make  avaUable  on  demand 
its  faculties,  is  clearly  a  substantial  aspect  opportunities  for  toe  e:pression  of  oppMtog 
ra  bu  on«f^«r>T,  In  nnwin  »  views.  It  Is  dear  that  any  approximation 

of  fairness  to  toe  presentation  of  any  con¬ 
troversy  wiU  be  difficult  if  not  impossible  of 
achievement  unless  toe  Ucensee  plays  a  con- 
sdoiu  and  positive  role  to  bringing  about 
balanced  presentation  of  toe  opposing  view¬ 
point.”  • 

At  toe  same  time,  toe  Report  made  clear 
that  toe  precise  means  by  which  fairness 
would  be  achieved  Is  a  matter  for  the  dis- 

^  Paragraph  6,  Report  on  Editorializing, 
supra.  . 

•  Paragraph  9,  Report  on  Editorializing  by 
Broadcast  Licensees. 


■In  affirming  toe  Ckmimlsslon’s  decision, 
toe  Court  of  Appeals  found  that  toe  radio 
station  which  would  be  adversely  affected  by 
a  grant  of  the  labor-organisation's  appUca- 
tion  “has  always  rendered  smd  continues  to 
render  admirable  pubUc  service.  The  sta¬ 
tion  has  consistently  furnished  equal  brosMl- 
casting  faculties  to  aU  classes  to  its  com¬ 
munity."  Chicago  Federation  of  Labor  v. 
FA.C..  41  F.  2d  at  423. 

•  Toung  People's  Association  for  the  Propa¬ 
gation  of  toe  Ckwpel,  6  FCC  178. 


■Although  toe  Commission's  decision  was 
reversed  on  other  grounds.  Oreat  Ldees 
Broadcasting  Co.  v.  Federal  Radio  Commis¬ 
sion,  37  F.  2d  at  993,  to  discussing  toe  above 
holding,  the  Court  stated  (37  F.  2d  a^  996) : 
"It  is  our  opinion  that  [toe]  iq>pUoati'on  was 
rightly  denied.  This  conclusion  Is  based 
upon  toe  comparatively  limited  pubUc  serv¬ 
ice  rendered  by  the  station  *  * 
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sented,  the  licensee  acted  reasonably  and  in 
good  faith  to  present  a  fair  croes-sectlon  of 
opinion  on  the  controversial  Issue  presented. 
In '^making  such  a  determination,  an  honest 
mistake  or  error  In  Judgment  will  not  be  con¬ 
demned,  so  long  as  the  licensee  demonstrates 
a  reasonable  and  honest  effort  to  provide  a 
balanced  presentation  of  the  controversial 
Issue.  The  question  of  whether  the  licensee 
generally  Is  operating  In  the  public  Interest 
is  determined  at  the  time  of  renewal  on  an 
overall  basis.  ' 

Further,  the  above  procedxire  does  not  re¬ 
quire  the  Ck>mmls8lon  to  consider  the  merits 
of  the  viewpoint  presented.  As  stated  In  ^e 
Report: 

“The  question  Is  necessarily  one  of  the 
reasonableness  of  the  station’s  actions,  not 
whether  any  absolute  standard  of  fairness 
has  been  achieved.  It  does  not  require  any 
appraisal  of  the  merits  of  the  particular  issue 
to  determine  whether  reasonable  efforts  have 
been  made  to  present  both  sides  of  the 
question  •  •  - 

It  was  against  this  background -that  the 
Commission  approached  the  question  of 
edltorlallzatlon,  stating  that:  * 

“Considered,  as  we  believe  they  must  be, 
as  just  one  of  several  tjrpes  of  presentation 
of  public  Issues,  to  be  afforded  their  appro¬ 
priate  and  nonexclusive  place  on  the  station’s 
total  schediile  of  programs  devoted  to'  bal¬ 
anced  discussion  and  consideration  of  public 
Issues,  we  do  not  believe  that  prograxhs'  In 
*  Paragraph  10,  Report  on  Editorializing  by  which  the  licensee’s  personal  opinions  are 

Broadcast  Licensees.  - 

M  Paragraph  10,  R^>ort  on  Editorializing  Paragraph  18,  Report  on  Editorializing 
by  Broadcast  Licensees.  by  Broadcast  Licensees. 


cretion  of  the  licensee.  Thus,  the  Commis¬ 
sion  rejected  suggestions  that  licensees  be 
required  to  utilize  definite  formats,  and 
stated: 

“It  should  be  recognized  that  there  can 
be  no  one  all-embracing  formula  which  li¬ 
censees  can  hope  to  apply  to  Insure  the  fair 
and  balanced  presentation  of  all  public 
issues.  Different  Issues  will  Inevitably  re¬ 
quire  different  techniques  of  presentation 
and  production.  The  licensee  will  m  each 
Instance  be  called  upon  to  exercise  his  best 
Judgment  and  good  sense  In  determining 
what  subjects  shoiild  be  considered,  the  par¬ 
ticular  format  of  the  programs  to  be  devoted 
to  each  subject,  the  different  shades  of 
opinion  to  be  presented,  and  the  spokesman 
lor  each  point  of  view.’’  • 

A  limitation  on  this  exercise  of  discretion 
is  where  a  personal  attack  occurs  In  a  pro¬ 
gram  Involving  controversial  Issues  of  pub¬ 
lic  importance.  H^e  the  Commission 
stated: 

«•  •  •  for  elementary  considerations  may 
dictate  that  time  be  allocated  to  a  person  or 
group  which  has  been  speclllcally  attacked 
over  the  statlop,  where  otherwise  no  such 
obligation  would  exist  •  • 

In  determining  In  an  Individual  case 
whether  or  not  a  licensee  has  compiled  with 
the  fairness  doctrine,  the  Oonunlsslon  looks 
solely  to  whether.  In  the  circumstances  pre¬ 


expressed  are  Intrinsically  more  or  less  sub¬ 
ject  to  abuse  than  any  other  program  devoted 
to  public  Issues.”  “ 

Thus,  'the  Commission  concluded  that  while 
licensee  edltorlallzatlon  was  not  contrary  to 
the  public  Interest,  the  overriding  question 
was  not  whether  a  licensee  could  present  his 
own  viewpoint,  but  whether  In  presenting 
any  viewpoint  the  licensee  was  fair. 

Finally,  the  Report  set  forth  the  basic 
"fairness”  considerations  In  the  presentation 
of  factual  information  concerning  contro¬ 
versial  Issues,  stating: 

“The  basis  for  any  fair  consideration  of 
public  Issues,  and  particularly  those  of  a 
controversial  nature.  Is  the  presentation  of 
news  and  Information  concerning  the  basic 
facts  of  the  controversy  in  as  complete  and 
Impartial  a  manner  as  possible.  A  licensee 
would  be  abusing  his  position  as  phbllc 
trustee  of  these  important  means  of  mass 
communication  were  he  to  withhold  from 
expression  over  his  facilities  relevant  news 
or  facts  concerning  a  controversy  or  to  slant 
cm:  distort  presentation  of  such  news.  No 
discussion  of  the  Issues  Involved  In  any  con¬ 
troversy  can  be  fair  or  In  the  public  Inter¬ 
est  where  such  discussion  mvist  take  place 
In  a  climate  of  false  or  misleading  Informa¬ 
tion  concerning  the  basic  facts  of  the  con¬ 
troversy.”  “ 

[PJl.  Doc.  64^7327;  Filed,  July  24,  1964; 

8:45  a.m.] 

^Paragraph  14,  Report  on  Editorializing 
by  Broadcast  Licensees. 

«  RepcMTt,  Par.  17. 


